Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



L 



► 



HARVARD LAW LIBRARY 



Recttad AUG 1 18^' 



lJi,ilizMs.G00l^lc 



HARVARD LAW LIBRARY 



Received AUG 1 ^^^ 



iji,iiizMs.Goo<^lc 



HARVARD LAW LIBRARY 



,i..d AUG 1 1923 



■, GooqIcI 



^3 



ds.Goo'^Ic 



ds.Goo'^Ic 



.ds.Goo>^Ic 



.ds;Goo'^Ic 



Erie County 
Law Journal 



Reports of Cases Decided in tlie Severai Courts of Erie 
and ladjacent Counties for the year 1921. 



Erie, Pa. 

Lytle F. Perry 

1921. 



Diqi1izedovGoO<^Ic 



Several Courts of the County of Erie during tlie period 
covered ,by this volume of reports. 

COURT OF COMMON PLEAS 
HON. URIAH P. ROSSITER President Judge 

HON. WILLIAM E. HIRT Judge 

ORPHANS' COURT 
HON. HENRY A. CLARK President Judge 

AUG 1 1923 



.ds.Goo>^Ic 



TABLE OF CASES 



TABLE OF CASES 



Atlantic Ref. Co. v. Lake Shore Ice Creairo Oo.... 
Austin advs. Miller. -.., 



B. & L. E. Traction Co. v. Pietrasanto. ..- 99 

B. & L. E. Tr«;tion Co. advs. Lasher. 288 

Basco adva. McCray Refrigerator „ 113 

Brown, Estate of Elizabeth A '. 18 

Brown, Nomination Papers of William D -- 219 

Bums V. Robbina, Adnir...-„ _ 27 

Butler Brothers v. Duca -..- 281 



Carter, E. D. et aj advs. Wittman Pfeffa- Co... 
Casey et al v. Dunnigan et al.„. 



Central Heating Co. advs. Mayer et aL... 
Central Trust & Title Co. advs. Steiner^. 

Chapman v. P&. Mutual Life Ins. Co 

City of Erie et al advs. Davison et a^ 

City of Erie advs. Freund.... 



City of Erie advs. Zimmerman et al 61 

Commonwealth v. Miles Kitts... 1 66 

Commonwealth v. Lombard 171 

Commonwealth v. Maxwell et al.^^. 77 

Commonwealth v. Reichtoaum. — ™.'.: 223 

Condren v. Heintt 288 

County of Erie advs. Volte 52 

Crittenden V. Seley. 580 

Cross, Estate of C. W -278 

Culbertson advs. RichardsotL 55 

Culbertson advs. Richardson. 280 

Cunninghan v. Near. .,.„ 31 



■vGooi^Ic 



- TABLE OF CASES 



Dalliman advs. Girard Canning Co.... 
Davis V. Davis, County Treasurer..-...-, 
Davison et al v. City of Erie et al — 

Decker et al v. Pappas- 

Doyle advs. Mehler-.. 



Duca advs. Butler Brothers... 



Bdds V. Kinney et aL- 
Engelhart's Estate 



Erie Bronze Co. advs. Zell... 



Erie Bronze Co. a4vs. ZelL... 2^1 

Erie Foundry Co. advs. Raid J 64 

Erie Specialty Co. et al advs. Purdy 143 

Erie Trust Co. adv«. Fleming. 252 

Everars v. Wilcher. 110 

— F— 

First National Bank advs. Russell et al „.. 123 

Fleming v. Erie Trust Oo. 252 

Freund v. City of Erie „.„ 36 

Gannon & Carey advs. Haughney. 95 

Gasper v. Lawrence Hotel Co 90 

Gilkinson's Estate 276 

Girard Camming Co. v. Dalliman 33 



Haines, Jones & Cadbury Co. advs. N. W. Heating & 
Contracting Co. 



Hammond's Estate 290 

Haughney v. Gannon & Carey. 96 

Heintz advs. Condren. .„ .238 

Henningson et al advs. Lawson 140 

Himmel et al v. Mehler.. „ 100 

Hine v. Horn „ 155 



■XnOO^^Ic 



TABLE OF CASES 



Kelier V. Kleiner _ -589 

Kinney et al advs. Edds --- -..- 241 

Kitts, Miles advs. Commonwealth -... 66 



Lake Erie Trucking Co. v. Pettinato... 



Lake Shore Ice Cream Co. advs. Atlantic Ref. Co.- 



Lakeside Forge Co. advs. Western Automatic Machine 

Screw Co. 161 

Lang advs. Zuck „.... ....„ 29 

Lasher v. B. & L. E. Traction Co.. 58S 

Lawrence Hotel Co. advs. Gasper,, .„ 90 

Lawson, Anna v. Victor Henningson et al 140 

Leases, In re Ba,ilment .„ 157 

Lombard advs. Commonwealth, 171 



— Mc- 

McCray Refrigerator v. Basco ,„ 

McDonnell et al v. Weddige. 



Manross et al advs. Waite, Admr....„ 23 

Maxwell et al advs. Commonwealth. 77 

May, Estate of Elizabeth. . 257 

Mayer et al v. Central Heating Co .. 292 

Mead, Committee v. Sherwin, Trustee 35 

Mead, Committee v. Sherwin, Trustee 174 

Mehler v. Doyle. 105 

Mehler advs. Himmel et al „ 100 

Michael v. Simanoski 25 

Miller v. Austin 20 

— N— 
N. W. Fruit Exchange v. Payne.... 



N, W. Heating & Cont. Co. v. Haines, Jimes & - 

Cadbury Co. 

Near advs. Cunningham 



■,Goo<^lc 



TABLE OF CASES 



Oleomargarine, Wrapping and stamping of.... 



Pa. Mutual Life Ins. Co. advs. Chapman...- 
Pappas advs. Decker et al... 



Payne advs. N. W. Fruit Exchange 101 

Pettinato advs. Lake Erie Trucking Co. 10 

Pietrasanto v. B. & L. E. Traction Co. 99 

Purdy V. Erie Specialty Co. et al ..143 



Raid V. Erie Foundry Co , -.. 64 

Reidibaum advs. Commonwealth .„„224 

Richardson v. Culbertson 55 

Richardson v. Culbertsoa 230 

Robbins, -Admr. advs. Bums ,-. 27 

Russell et al v. First National Bank. - 123 



Schwartz v. Schwartz 

Schw^rz V. Schwarz.... 



Sherwin, Trustee advs. Mead, Committee. 35 

Sherwin, Trustee advs. Mead, Committee 174 

Siraanoski advs. Michael 25 

Steiner v. Central Trust & Title Co 245 

.Stevens v. Streuber,,- ;. 26 



Terry v. Windsor (1) 

Terry v. Windsor (2)-- 
Thayw v. Walley et al... 



-V- 



Voltz V. County of Erie 



■,Goo<^lc 



TABLE OF CASES 



Wagner v. Wagner 



Waite, Admr. v. Manross et al..„ 



Walker, Estate of E. E „ 13 

Wally et aj advs. "niayer . , 1 

Weddige advs. McDannell, et al 60 

Western Automatic Machine Co. v. Lakeside Forge. 161 

Wilcher advs. Everars - 110 

Windsor advs. Terry (1).,.- 115 

Windsor advs. Terry (2) 129 

Wittman Pfeffer Co. et al v. E. D. Carter 232 



Zell v. Erie Bronze Co.... 



Zimmerman et al v. City of Erie. 61 

Zuck, Estate of Samuel J. 18 

Zuck v. Lang. ...„ .„ 29 

Zuck, Estate of Mrs. Sajnuel j..„„ 135 



■,Goot^Ic 



ds.Goo'^Ic 



ERIE COITNTY LAW JOURNAL 



THAYER V. WALLY ET AL 

Ejectment — Possession of land — Construction of record 
title is for the Ckiurt. 

In an action of ejectnuent possession of land is sufficient to protect 
the possessor against all but the owner of Uie legal title. 

Where there are no controverted questions of fact the construction 
of a record title i<; for the Court. 

Rule for trial and judgment n. o. v., 24 September Term, 
1918. C. P. Erie County. 

Charles A. Mertens for Plaintiff. 

Robert H. Chinnock and S. Y. Rossiter for Defendants. 

HIRT, J., March 2, 1921. 

This is a rule for a new trial and for jud(rment n. o. v. in 
an action of ejectment. 

The error complained of is the refusal of the Court to 
admit in evidence the deeds and wills constituting the chain 
of title on which the defendants relied. This offer was made 
at the opening of defendants' case and was objected to by 
plaintiff for the reason that the paper title did not include 
the land in dispute. An examination of the abstract indicat- 
ed that the east line of the premises described in these con- 
veyances was located west of the west line of the land in 
dispute and therefore the descriptions did not include the di- 
sputed land. The conveyances offered, fixed the* starting 
point of the land described therein at the southwest corner 
of the land of Albert Thayer or of his heirs and this point 
was established by the original deed to Albert Thayer at 
102.3 feet west of Sassafras Street, In order that this chain 
of title might be admissable, the burden was on defendants 
to show that the Albert Thayer comer referred to in deeds 
subsequent to the conveyance to Albert Thayer was in fact in 
a point 86% feet west of Sassafras Street. Defendants at- 
tempted to meet this burden by various witnesses and failed. 
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but nevertheless, before closing their case, again offered the 
deeds in evidence, coupled with an offer to prove that in 1864 
at the time of the conveyance from Anna L, Justice to Peter 
Folbinger, the southwest comer of the heirs of Albert Thay- 
er was 86^ feet west of Sassafras Street. 

When these conveyances were first offered in evidence 
the Court on inspection concluded that they were not admis- 
sable, but deferred ruling on the proposition in order that de- 
fendants might have every opportunity to reconcile their 
paper title with the land in dispute and it was only after re- 
peated attempts failing in this result that the Court finally 
ruled on the offer and excluded these conveyances. Where 
are no controverted questions of fact the construction of the 
record title is for the Court. Garvey vs. Thompson, 268 Pa., 
353. After the refusal of the Court to admit these deeds, the 
way was still open to defendants to offer evidence to prove 
that the southwest corner of Albert Thayer's land was 86^* 
feet west of Sassafras Street at the time of the various con- 
veyances on which defendants relied and, this fact first 
proven, the offer of the conveyance could have been renewed 
and the deeds would then have been admissable, but the 
proof of this fact as to one of the conveyances would not make 
them all admissable. In the development of the case defen- 
dants were unable to prove more than title by possession to 
land adjacent to, but not including the land in dispute. On 
this termination of the case the jury were justified in find- 
ing a verdict for the plaintiff on plaintiff's evidence of pos- 
session of the disputed land. Possession of land is sufficient 
to protect the possesor against all but the owner of a legal 
title. Shumway vs. Phillips, 22 Pa., 151. 

The rules granted December 10th, 1920, on motion for a 
new trial and for judgment n. o. v. are now. March 2, 1921, 
discharged and the Prothonotary is directed to enter judg- 
ment on the verdict on payment of the jury fee. 
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WRAPPING AND STAMPING OF OLEOMARGARINE. 

Oleomargarine — Wrapping and marking — United States 
Treasury Decision, No. 3117. 

The provisions of the Act of May 29, 1901, P. L. 327, requirins: the 
wrapping and stamping of all packages of oleomargarine, apply to 
all such goods manufactured in this ^tate and sold here, and to all 
sjch goods imported from other states the moment they are delivered 
at destination and before any sale takea place. 

Attorney General's Department. Opinion to James 
Foust, Director Bureau of Foods. 

Hull, Deputy Attorney General, February 3, 1921. 

This Department is in receipt of your request of yester- 
day for an opinion as to the effect of Treasury Decision No. 
3117 of the Commissioner of United States Internal Revenue, 
approved by the Secretary of the Treasury January 15, 1921, 
upon the statutory regulation of this State requiring the 
wrapping and stamping of oleomargarine, sold within this 
State. 

I have before me a circular letter issued by one of the 
large manufacturers of oleomargarine and sent to its cus- 
tomers (wholesalers) in this State, on January 29th. It bears 
at the top in red letters, as large as those which our law re- 
quires to be stamped on the wrappers of oleomargarine, this 
legend: 

"NO RUBBER STAMP REQUIRED" 

The letter continues : 

"The retail dealers require no rubber stamp when selling 
***** oleomargarine in cartoons » * • • • 
These brands are packed in cartoons which conform to all re- 
gulations and according to,a recent ruling of the office of the 
Commissioner of Interna! Revenue may be sold to customers 
by the retail dealer without further marking or the use of a 
rubber stamp. It is not necessary to wrap cartons or enclose 
them in paper bags. Send in your orders for prompt ship- 
ment." 

In view of the serious and widespread misunderstanding 
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which may be created as to the effect of this Federal regru- 
lation upon sales of oleomargarine in this State, a brief re- 
view of the statute and case law on the subject will be valu- 
able. 

The Treasury Decision referred to, is as follows : 
"(T.D.8117) 

OLEOMARGARINE 
Retail dealers in oleomargarine may sell properly brand- 
ed cartons from the original manufacturer's package without 
further wrapping or branding, 

TREAStJRY DEPARTMENT 
Office of Commissioner of Intomal Revenue 
Washington, D. C. 

TO COLLECTORS OF INTERNAL REVENUE AND 
OTHERS CONCERNED: 

Oleomargarine packed by the manufacturer in cartons 
which are branded with the word "oleomargarine" in con- 
spicuous letters not less than one-quarter of an inch square, 
statement of net weight, and otherwise in conformity with 
the regulations, may be sold by retail oleomargarine dealers 
from the original stamped container without any further 
marking or branding of said cartons, or of the wrapper or 
paper bag used by the retailer in delivering such cartons to a 
customer. The statement of the name and address of the 
retail dealer need not appear on such cartons. 

Retail dealers are cautioned to see that each carton of 
oleomargarine sold by them is in accordance with the regu- 
lations, or they will render themselves liable to the penalty 
imposed by Section 6 of the Oleomargarine Law for selling 
an improperly branded package. 

Regulations Number 9, Revised 1907, pages 65-66, Cir- 
cular Number 414, Revised 1918, Article 12, are hereby am- 
ended accordingly. 

WM. M. WILLIAMS, 
Commissioner of Internal Revenue 
Approved: January 13, 1921. 
D. F. HOUSTON, Secretary of the Treasury." 
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This decision is made under the authority vested in the 
Conunisaioner of Internal Revenue by the Act of Congrress of 
August, 1886, Ch. 840, 20 Statutes at Large 210,, U. S. Comp. 
Statutes, 1916, Sections 6215-6241, which Act is a Federal 
revenue measure, and does not in any way affect the enforce- 
ment of reasonable police regulations of the several States. 

The Pennsylvania Act of May 29, 1901, P. L. 827, as 
amended by the Act of June 5, 1913, P. L. 412, provides, inter 
alia, in Section 4: "and when oleomargarine, butterine or 
other similiar substance not in imitation of yellow butter, is 
sold from such tub or package, or otherwise, at retail, in 
print, roll or other form, before being delivered to the pur- 
chaser it shall be wrapped in wrappers, plainly stamped on 
the outside thereof with the word 'OLEOMARGARINE', 
printed or stamped thereon in letters one-fourth indi square; 
and said wrapper shall also contain the name and address of 
the seller and the quantity sold, and no other words tiiereon, 
and the said word 'OLEOMARGARINE', so stamped or 
printed on the said wrapper, shall not be in any manner con- 
cealed, but shall be in plain view of the purchaser at the time 
of the pundiase." 

The Act of Congress of May 9, 1902, Ch. 784, 32 Stat- 
utes at Large 123, U. S. Comp. Statutes 1916, Section 8740 
provides : 

"All artides known as oleomargarine, butterine, imita- 
tion, process, renovated, or adultered butter, or imitation 
cheese, or any substance in the semblance of butter, or 
cheese not the usual product of the dairy and not made ex- 
clusively of pure and unadulterated milk or cream, trans- 
ported into any State or Territory or the District of Colum- 
bia, and remaining therein for use, consumption, sale, or stor- 
age therein, shall, upon the arrival within the limits of such 
State or Territory, or the District of Columbia, be subject to 
the operation and effect of the laws of such State or Terri- 
tory or the District of Columbia, enacted in the exercise of 
its police powers to the same extent and in the same manner 
as though such articles or substances had been produced in 
such State or Territory or the District of Columbia, and shall 
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not be exempt therefrom by reason of being introduced 
therein in original packages or otherwise." 

Oleomargarine sold in Pennsylvania may, for the pur- 
pose of this opinion, be divided into two classes; (1) that 
which is manufactured and sold within the State, and (2) 
that which is imported from other States or foreign coun- 
tries. 

As to the first class, it has been held that this State has 
the power to regulate or, if it choose, to prohibit entirely its 
sale. Powell vs. Pennsylvania, 127 U. S. 678 ; 32 L. ed. 253 
(1887) . The regulation of this much of the traffic was thus 
placed securely beyond the reach of Federal interference. 

As to that which is manufactured elsewhere and tm- 
ported into this State, it was held that in the absence of Con- 
gressional action the State could not prohibit or regulate the 
importation of such goods into this State nor its sale in the 
original package. Schollenberger vs. Pennsylvania, 171 U. 
S. 1, 43 L. ed. 49 (1898) ; Leisy vs. Harden, 135 U. S. 100, 84 
L. ed. 128 (1889). 

This the law stood prior to the Act of Congress of May 
9, 1902, above quoted. The police power of the State could 
operate to regulate the sale of oleomargarine imported from 
other States, only after it had been commingled with the 
general mass of property in the State by means of a sale in 
tJie original package or by breaking of such original package. 

The effect of the Act of Congress of May 9, 1902, was to 
subject oleomargarine transported in interstate commerce to 
the police regulations of the State to which it was destined, 
immediately upon its delivery at destination, and before any 
sale takes place, whether such sale be in the original package 
or not. 

This is settled by the numerous decisions of the Sup- 
reme Court of the United States in cases arising under the 
Act of August 8, 1890, Ch. 728, 26 Statutes at Large, 318, 
U. S. Comp. Statutes 1916, Section 8736, commonly known 
as the WILSON ACT. That Act related to sales of liquors 
imported into a State in interstate commerce. Except for 
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the change of a few immaterial words, the Act of 1902, 
relating to oleomargarine, is a verbatim copy of that Act. 

In Wilkerson vs. Rahrer, 140 U. S. 545, 35 Law. ed 572 
(1890), it was held that such legislation was constitutional, 
that Congress has the power to provide that certain desig- 
nated subjects of interstate commerce shall be governed 
by a rule which divests them of that character at an earlier 
time than would otherwise be the case, and that it was not 
necessary for the State to re-enact its police regulations pre- 
viously made, in order to make them operative upon the 
sale of goods imported from other states. 

The following quotations state clearly the effect of this 
legislation: 

In Vance vs. Vandercook Company, 170 U. S. 4S8, 42 
La. ed. 1100, (1897) Mr. Justice White said: 

"It is also certain that the settled doctrine is that the 
power to ship merchandise from one state into another car- 
ries with it, as an incident, the right in the receiver of the 
goods to sell them in the original packages, any state regu- 
lation to the contrary notwith^standing; that is to say, that 
the goods received by interstate commerce remain under the 
shelter of the interstate commerce clause of the Constitu- 
tion, until by a sale in the original package they have been 
commingled with the general mass of property in the state. 

"This last proposition, however, whCst generically true, 
is no longer applicable to intoxicating liquors, since Con- 
gress, in the exercise of its lawful authority, has recognized 
the power of the several states to control the incidental right 
of sale in the original packages, of intoxicating liquors ship- 
ped into one state from another, so as to enable the states 
to prevent the exercise by the receiver of the accessory 
right of selling intoxicating liquors in the original packages 
except in conformity to lawful state regulations. In other . 
words, by virtue of the Act of Congress the receiver of in- 
toxicating liquors in one state, sent from another, can no 
longer assert a right to sell in defiance of the state law in 
the original packages, because Congress has recognized to 
the contrary. 
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"The scope and effect of this Act of Congress have been 
settled. Re Rahrer (Wilkerson vs. Rahrer) , 140 U. S., 545 
(85:572) ; Rhodes vs. The State of Iowa, 170 U. S. 412 (ante, 
1088). 

"In the first of these cases the constitutional power of 
Congress to pass the enactment in question was upheld, and 
the purpose of Congress in adopting it was declared to have 
been to allow state laws to operate on liquor shipped into 
one state from another, so as to prevent the sale in the orig- 
inal package in violation of state laws. In the second case the 
same view was taken of the statute, and although it was de- 
cided that the power of the state did not attach to the in- 
toxicating liquor when in course of transit and until receipt 
and delivery, it was yet reiterated that the obvious and plain 
meaning of the act of Congress was to allow the state laws 
to attach to intoxicating liquors received by interstate com- 
merce shipments before sale in the original package, and 
therefore at such a time as to prevent such s^e if made un- 
lawful by the state. law." 

In Delamater vs. South Dakota, 205 U. S. 93, 51 Law. 
ed. 725, (1906) the same Justice said: 

"It is settled by a line of decisions of this court * • * 
that the purpose of the Wilson Act, as a regulation by Con- 
gress of interstate commerce, was to allow the states, as to 
intoxicating liquors, when the subject of such commerce, to 
exert ampler power than could have been exercised before 
the enactment of the statute. In other words, that Con- 
gress, sedulous to prevent its exclusive right to regulate 
commerce from interfering with the power of the states 
over intoxicating liquor, byt the Wilson Act adopted a special 
rule enabling the states to extend their authority as to such 
liquor shipped from other states before it became com- 
mingled with the mass of other property in the state by a 
sale in the original package: Re Rahrer (Wilkerson vs. Rah- 
rer) 140 U. S. 545, 35 L. ed. 572, 11 Sup. Ct, Rep. 865; 
Rhodes vs. Iowa, 170 U. S. 412, 42 L. ed. 1088, 18 Sup. Ci 
Rep. 664; Vance vs. W. A. Vandercook Co. 170 U. S. 438, 42 
L. ed. 1100, 18 Sup. Ct. Rep. 674; American Exp. Co. vs. 
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Iowa, 196 U. S. 133, 49 L. ed. 417, 25 Sup. Ct. Rep. 182; 
Adams Exp. Ck>. vs. Iowa, 196 U. S. 147, 49 L. ed. 424, 25 Sup. 
Ct. Rep. 185; Pabst Brewing Co. vs. Crenshaw, 198 L. S. 17, 
49 L. ed. 925, 25 Sup. Ct. Rep. 552; Foppiano vs. Speed, 199 
U. S. 501, 50 L. ed. 288, 26 Sup. Ct. Rep. 138; Heyman vs. 
Southern R. Co. 203 U. S. 270, ante, 178, 27 Sup. Ct Rep. 
184." 

And again in Rosenerger vs. Pacific Express Company, 
241 U. S. 48, 60 Law. ed. 880, (1915) Mr. Justice White said: 

"The Wilson Act not only modifies these controlling 
rules by causing interstate commerce shipments of intoxi- 
cating liquors to come under state control at an earlier date 
than they otherwise would ; that is, after delivery, but be- 
fore sale in the original packages." 

It is, therefore, well settled that, since the passage of 
the Act on Congress of 1902, relating to oleomargarine, when 
a shipment of such goods enters ttiis State from another, 
the moment it is delivered to its destination and before any 
sale is made, or the original package broken, it becomes sub- 
ject to the police iwwer of this State, which requires that 
all packages sold shall be wrapped and stamped as provided 
by Section 4 of our Act of 1901. 

I, therefore, specifically advise you that the provisions 
of the Pennsylvania Act of May 29, 1901, P. L. 327, requiring 
the wrapping and stamping of all packages of oleomargar- 
ine, apply to all such goods manufactured in this State and 
sold here, and apply to all such goods imported from other 
states the moment they are delivered at destination and be- 
fore any sale takes place. 

In view of the misunderstanding which has arisen by 
the circulars spread broadcast throughout the State, I would, 
suggest that you give this ruling such publicity as in your 
discretion you deem necessary, and that thereafter you en- 
force vigorously the law of Pennsylvania relating to this 
matter. 
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LAKE ERIE TRUCKING CO., ET AL V. PETTINATO 

Contracts — Notes — Failure of Consideration — Equit- 
■ able power of Court. 

A Gold B an automobile truck for flOOO, receiving in payment per- 
sonal propertj' to the value of $600 and a judgment note for $400. 
B brought suit in assumpsit against A alleging: breach of warraTity, 
fraud and that.the truck was worthless, claiming $600 damages actual- 
ly suffered. The note was not set up'„s damages because it had not 
been paid. The jury found a. verdict for B for $600, with interest, A 
paid the judgment and took back the truck. A entered judgment on 
tlie note for $400, which judgmrait was opened and B let into defense. 
Upon trial it was held, that the giving of the note for $400 and per- 
sonal property valued at $600, being the consideration for the truck, 
must be considered as one transaction, and that the condderation foe 
which the note was given having failed, there is no liability thereon. 

Trial by Court without jury. No. 661 May Term, 1917. 

C. P. Erie County. 

Robert L. Roberts & Milloy & Gilson for Plaintiffs. 

Marsh, Eaton & Baur for Defendants. 

. ROSaiTER, P. J., March 3, 1921. 

By agreement of the parties this case was heard by the 
• Court without a jury. The facts, which are not in dispute, 
are found as follows : 

1. That in the month of August, 1917, J. E. Robbins 
and George J. Schriefer, who then did business as Lake Erie 
Trucking Company, sold and delivered to defendant, Angelo 
Pettinato, a certain Kelly truck for One Thousand ($1,- 
000.00) Dollars ; said consideration was paid by giving above 
plaintiffs certain personal property worth Six Hundred 
($600.00) Dollars and a judgment note for Four Hundred 
($400.00) Dollars, and said note is the obligation now in con- 
troversy. 

2. Angelo Pettinate brought suit in assumpsit against 
the above plaintiffs on November 20, 1917, to Number 79, 
February Term, 1918, alleging breach of warranty, fraud, 
and that the truck was worthless, and claiming Six Hundred 
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($600.00) Dollars damages actually suffered, as fully ap- 
pears by Statement of Claim and testimony taken in that ac- 
tion. 'The note wt-s not set up as damages because it had 
not been paid. This suit in assumpsit came on for trial at 
the June Term. 1919, when the jury found a verdict for 
plaintiff in the sum of Six Hundred ($600.00) Dollars, with 
interest from August, 1917, on which verdict judgment was 
entered and said judgment was paid by plaintiffs in this suit 
(defendants in the action in assumpsit), and immediately 
thereafter took back the truck. 

3. The note on which judgment was confessed at the 
above number and tenn, is to be considered by the Court 
as regularly offered in evidence and accepted. The whole 
record in the action at No. 79, February Term, 1918, includ- 
ing pleadings, verdict, testimony and the Prothonotary's Ap- 
pearance Docket, are to be considered as having been offered 
in evidence and accepted in this matter. (Agreed to by the 
parties.) 

4. The parties in this action are the same as in the 
action at No. 79, February Term, 1918, or are their privies. 

5. The note in the present case was entered in judg- 
ment in the Court of Common Pleas of Erie County on Aug- 
ust 16, 1917. Petition to open said judgment was filed and a 
rule to show cause thereon was granted on June 16, 1918. 
The judgment at the above number and term was opened to 
let the defendant into this defense on April 13, 1920. 

CONCLUSIONS OF LAW 

FIRST: That the giving of the note for $400.00 and 
personal property valued at $600.{H) being the consideration 
for the truck, must be considered as one transaction. 

SECOND : That the consideration for which the note 
was given having failed, there is no liability thereon. 

THIRD : That judgment should be entered for the de- 
fendant for costs. 
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DISCUSSION 

A petition to open judgment and let the defendant into 
a defense is addressed to the equitable power ol' the Court 
and is governed by equitable principles and practices. O'Hara 
vs. Baum, 82 Pa. 416; Humphrey vs. Tozier, 154 Pa. 410. 

It is difficult for us to perceive how, when a petition 
to open judgment has been addressed to the equitable power 
of the Court and the Court exercising that equitable power 
has opened the judgment and let the defendant into a de- 
fense and afterwards when the same case is heard before the 
same Court sitting as a Court of law without a jury, it can 
divest itsalf of the equity actuating the opening of the judg- 
ment to such an extent as to be able to hold that the party 
who was entitled to a decree in equity is not entitled to a 
verdict at law when the facts which prompted the one are 
admittedly the same as those which support the other. 

It is admitted that the note was given as part payment 
for a truck and that the whole of the consideration for which 
it was given has failed; hence it follows that the plaintiff 
ought not to be permitted to collect upon a note for which 
there was no consideration. While the argument has some 
force (not much), that the plaintiff in the former action, de- 
fendant here) should have taken some steps to have the en- 
tire transaction before the Court at the time of the former 
trial, that argument applies equally to the defendant, who 
should, in good faith, if he relied upon his note as an offset, 
or asset, have taken steps to make it part of the defense in 
the earlier case and litigate the whole transaction at once, 
but in any event the fact remains and is undisputed that 
this note is without consideration to support it ; hence a re- 
covery should not be allowed, either at law or in equity. 

While rules of procedure may indicate that certain steps 
should have been taken by the defendant here, the plaintiff 
in the other case, to litigate the entire transaction, yet these 
rules of procedure are created for the purpose of assisting 
in the establishing of right and justice and not for the pur- 
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pose of thwarting either, which would be the case if plaintiff 
was permitted to recover here. 

Entertaining these views, the Prothonotary is now, 
MsBxh 3rd, 1921, directed forthwith to g^ve notice to the re- 
spective parties, or their attoiiieys, that. the Court decides in 
favor of the defendant and against the plaintiff and that 
judgment should be entered against the plaintiff for costs, 
and that If no exceptions to this decision are filed in the Pro- 
thonotary's office within thirty days after service of such 
notice upon them, the Prothonotary is further directed to 
enter such judgment. 



ESTATE OF E. E. WALKER 

Corporations — charged with constructive notice of facts 
known to stockholders and directors — 

A corporation is charged with constructive notice of facts known 
to all of its stockholders and to all of its directors, and by paying the 
entire consideration named in an agreement to which they are parties, 
makes itself a party to the transactnon and is estopped fiom averring 
the contrary. 

A corporation is an entity, separate and distinct from its stock- 
holders, but cannot with full Iniomedge, acquiesce in a manipulation 
of its assets by its stockholders, having the power to prevent such ex- 
ploitation, and then disaffirm their acts and recoup losses from in- 
nocent persons. 

Exceptions to findings and order of court, No. 78 Febru- 
ary Term, 1919. O. C. Erie County. 

W, P. Giftord for Accountants. 

Brooks, English & Quinn for EIrie Specialty Co. 

HIRT, J., February— 1921— 

Exceptions to the findings of law and fact and to the or- 
derof this Court awardingdistribution in accordance with the 
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auditor's report were filed by Erie Specialty Company and 
were heard and considered by the Court sitting in banc. 
While this procedure is questionable practice, yet the ex- 
ceptions filed, warrant further discussion of a phase of the 
question involved. 

It was admitted when the case was first argued that the 
option of February 8, 1917, given by E. E. Walker to C. L. 
W^alker and F. G. Diffin, was exercised, but that by agree- 
ment R. U. Conger became a party to the option. In that 
option and as part consideration, the purchasers of the E. E. 
Walker stock were to assume the payment of the Nagle 
Mortgage. And the agreement of May 7, 1917 (Exhibit 
"U"), read in the light of the preliminary option, is of simi- 
lar import. TJnder the terms of this last agreement E. E, 
Walker agreed for $30,000.00 to transfer inter alia "my in- 
terest in $.50,000.00, par value, of said stock now Jield by B. 
B. Nagle." This stock was held by Nagle as collateral secur- 
ity for the payment of the Nagle mortgage and E. E. Walker 
by this agieement agreed to sell only his interest in the stock 
and his interest, in the light of the terms of the preliminary 
option consisted in all of the stock subject to the payment of 
the Nagle mortgage. 

After the sale of this stock in accordance with the 
agreement Exhibit "U", C. L. Walker, F. G. Diffin and R. 
U. Conger owned all of the stock in the corporation and com- 
posed its directors and since they were parties to the orig- 
inal option and the agreement Exhibit "U", the corporation 
is charged with knowledge of the contents of the option and 
of this agi'eement, for a corporation must be charged with 
constructive notice of facts known to all of its stockholders 
and to all of its directors. The corporation further, by pay- 
ing the entire consideration charges itself with knowledge 
of the facts, makes itself a party to the transaction, and 
estops itself from averring the contrary. 

It is unquestionably the law that a corporation is an 
entity, separate and distinct from its stockholders, but it is 
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equally well settled that a corporation cannot with full 
knowledge, acquiesce in a manipulation of its assets by its 
stockholders, having the power to prevent such exploitation, 
and then disaffirm their acts and recoup losses from inno- 
cent persons. The corporation is estopped by its acqui- 
escence in a course of action of the stockholders resulting in 
a loss which might have been prevented had not the corpor- 
ation stood by with full knowledge of the facts. 

And now, February 1921, the exceptions of Erie 

Specialty Company filed on January 10, 1921, are dismissed, 
and distribution is ordered in accordance with the report of 
the Auditor. 



m RE ESTATE OF ELIZABETH A. BROWN, 
DECEASED. 

Partition — Jurisdiction of the Orphans' Court — Judg- 
ment against heirs — Elimination of interest by sale — Distri- 
bution without reimbursement of administrator. 

1. Sale on judgment against one of the heirs held: This divested 
all the estate he then had. thereby eliminating his interest or title and 
invested the same in the purchaser. 

2. That the Orphans' Court had jurisdiction to determine the 
respeotive interest of the heirs and alienees and make distribution. 

3. That payment of a judgment against the administrator per- 
sonally which ne claimed was to an attorney for services in behaU of 
said estate was not a proper off -set or lien against the funds in court, 
wifjiout agreement of heirs. 

4. That the Orphans' Court has no jurisdiction to adjudicate dis- 
puted and unsecured claims against distributors in partition. 

Exceptions to Auditor's Report, No. 2 September Term, 
1919. O. C. tirie County. 

J. B. Cessna & R. T. Marsh for Estate. 

Henry Baur for Defendant. 
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McCormick, P. J., 25th Judicial District, Specially Pre- 
siding. 

The fund for distribution arises from the sale of certain 
real estate in the City of Erie, late the property of Elizabeth 
A. Brown. The sale was made in pursuance of an order of 
the Orphans' Court of Erie County in a partition proceeding 
instituted by some of the heirs of the late Elizabeth A. 
Brown. . 

Elizabeth A. Brown died April 10, 1878, leaving to sur- 
vive her the following children and grandchildren: 

1. Kate E. Brown, daughter of Washington Brown, and 
granddaughter of Elizabeth A. Brown, of Girard, Pa. 

2. Conrad J. Brown, of Erie, Pa. 

3. Mary L. Brown, who died in 1893, intestate, unmar- 
ried and without issue. 

4. Matthew M. Brown, of Erie, Pa. 

5. M. Ellen Brown Wright, who died March 23, 1918, 
leaving to survive her a husband, John M. Wright, since de- 
ceased, and one son John McNair Wright, of Obisco, Cali- 
fornia. 

6. Catherine U. Cessna of Erie, Pa. 

In about the year 1887 the one-sixth interest of Conrad 
J. Brown in the estate of his mother, Elizabeth A. Brown, 
was sold on a judgment and eventually became vested in 
Catherine U. Cessna. This sale eliminated ConradJ.Brown's 
interest and vested the same in Catherine U. Cessna, thus 
giving to her a two-sixth interest in the estate. 

Mary L. Brown died in 1893 intestate, unmarried and 
without issue, leaving to survive her as her heirs : 

1. Kate E. Brown, a niece. 

2. Catherine U. Cessna, a sister. 

3. M. M. Brown, a brother. 

4. M. Ellen Brown, a sister. 

5. Conrad J. Brown, a brother. 

At the time of her death she was the owner of a one-sixth 
interest in the estate of her mother, Elizabeth A. Brown. 

It thus appears that the fund should be distributed in 
the following proportions, that is 
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1. Kate E. Brown, one-sixth plus one-fifth of one-sixth 
or one-fifth. 

2. Catharine U. Cessna, one-sixth plus one-sixth, plus 
one-fifth of one-sixth or eleven-thirtieths. 

3. John McNair Wright, one-sixth plus one-fifth of one- 
sixth or one-fith. 

4. M. M. Brown, one-sixth plus one-fifth of one-sixth or 
one-fifth. 

5. Conrad J. Brown, one-fifth of one-sixth or one-thir- 
tieth. 

The only dispute in the distribution relates to the claim 
of M. M. Brown, who alleges that he paid J. B. Cessna, Esq., 
$500.00 as a fee for services rendered on hehalf of all of the 
heirs of the estate. 

It seems that Elizabeth A. Brown died on April 11, 1878 
and that Matthew M. Brown was appointed Administrator of 
the estate on May 8, 1878, and never filed any account. The 
evidence is very meagre and unsatisfactory. It seems that 
Mr. Cessna obtained a judgment against M. M. Brown for 
$550.00 during the year 1915 and that the claim arose on 
account of services rendered to the Elizabeth A. Brown 
Estate. The judgment was rendered, however, against M. 
M. Brown, individually. Mr. Brown testifies, however, that . 
he was authorized by the Brown heirs to employ Mr. Cessna 
as attorney for the Elizabeth A. Brown estate. 

This claim was not a lien on the real estate, the sale of 
which rased the fund now for distribution. There is no evi- 
dence that the distributees agreed that the debt should be 
paid out of this fund. If M. M, Brown was entitled to be re- 
imbursed out of this fund, he should either have had an 
agreement by the distributees to that effect, or he should 
have reduced his claim to judgment against distributees be- 
fore, sale. 

The Orphans' Court has no jurisdiction to adjudicate 
claims of unsecured creditors against distributees in parti- 
tion. The claimant had ample time to secure himself before 
this distribution. If the debt was properly against the 
estate of Elizabeth A. Brown, then the administrator should 
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have proceeded with the settlement of the estate until the 
debt was paid. If it was against the heirs, and he paid it, he 
should have secured a lien against them for contribution. 
We have no authority to take the money of a distributee and 
hand it to an alleged creditor upon the mere affidavit of the 
creditor to its correctness. The evidence is far from suffi- 
cient to warrant a finding that the heirs agreed that this 
claim should be paid out of the fund now for distribution. 
We therefore cannot allow the claim. 



ESTATE OP SAMUEL J. ZUCK, DECEASED 

Trustees — Degree of care imposed — Account may be de- 
manded to inform those interested. 

A reasonable degree of vigilance and exercise of good faith is the 
standard of duty imposed by law on a trustee in the management of 
the estate in his charge. 

Even though the time for distribution of an estate has not ar- 
rived, those interested in distribution after the termination of a life 
estate are entitled to an accounting that they may know the condition 
of the estate. 

Petition for account and to remove executor. 159 Sep- 
tember Term, 1920. 0. C. Erie County. 

L. F. Perry and W. R. Seabrook for Petitioner. 

Geo. M, Fletcher for Respondent. 

HIRT, J., March 7, 1921. 

Samuel J. Zuck died testate on July 24, 1902, and in the' 
first section of his will directed that his property in the City 
of Erie known as Nos. 118 and 122 west 16th St., be admin- 
istered by his executor for the use of his son, Juett J. Zuck, 
and Alice Zuck, his wife, for their support during their lives 
and further directed, at their death that the property vest in 
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the children of Juett J. and Alice Zuck named in the will, in 
equal shares. 

This is a citation on a petition by the remaindermen for 
the removal of the executor for the reason alleged that since 
his qualification as executor he has wasted and mismanaged 
the estate in his charge. 

A review of the testimony is unnecessary except to ob- 
serve that petitioners have not convinced the Court that the 
executor has been guilty of such waste and mismanagement. 
The buildings on the premises were old at the time of testa- 
tor's death, and though repairs and replacements undoubt- 
edly would be desirable for the improvement of the property, 
yet with the possible exception of the necessity for painting 
the property, £he testimony as a whole indicates that the 
property is" in substantially the same condition, reasonable 
wear excepted, as it was in testator's lifetime and that the 
trust has been executed in accordance with the duty imi>osed 
by law. 

The executor is acting in a dual capacity; he is charged 
with the management of the property for the benefit of ttie 
life tenants and of the remaindermen, two classes of persons 
whose interests are adverse. Under his duty to the life ten- 
ants he has the burden of producing income and to the re- 
maindermen he owes the duty of exercising the same de- 
gree of diligence and care in relation to the property as a 
man of ordinary prudence would exercise in the care of his 
own estate. A reasonable degree of vigilance and exercise of 
good faith is the standard of this duty. Fahlenstock's Ap- 
peal, 104 Pa. 46, On the evidence considered as a whole it 
does not appear that he has failed in these duties. 

Petitioners have also asked for an accounting. This 
they are clearly entitled to, for even though the time for dis- 
tribution of an estate has not arrived, those interested in di- 
stribution are entitled to an accounting that they may know 
the condition of the estate. Smith's Estate, 7 D. R. 754. 

And now, March 7, 1921, the executor is directed to file 
an account within thirty days from this date ; the prayer of 
petitioners for removal of the executor is refused. 
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Wills — Codicils — Construed as one instrument — Extrin- 
sic evidence cannot be adduced to qualify or contradict. 

A codicil is to be regarded as part of the will and the will and 
codicil are to be construed ns one instrument. A gift once made by 
will ia not to be cut down by a subsequent codicil unless the intention 
to that effect appears clearly oi by necessary implication. 

As a rule extrinsic evidence cannot be adduced to qualify, explain, 
alter or contradict the language used, but to resolve an ambiguity the 
declarations at testatrix made at time of the execution of the codicil 
are admissible as part of the res gestae. 

Case stated. No. 159 May Term 1921, C. P. Erie County. 
Brooks, English & Quinn for Plaintiff. 
HIRT, J., March 1921— 

Plaintiff entered into an agreement with the defend- 
ant in writing under the terms of which defendant agreed to 
purchase the land described therein for a stated considera- 
tion on or before March 1, 1921, Defendant refused to ac- 
cept delivery of plaintiff's deed for the reason that plain- 
tiff is not the owner of the land in fee simple, whereupon 
plaintiff brought an action for the balance of the purchase 
money. 

The matter is before the Court on a case stated and in- 
volves the construction of the will of Hannah Williams, de- 



The ttiird paragraph of the will of Hannah Williams 
dat^ May 27, 1899, inter alia provides : 

THIRD : I give, devise and bequeath unto ray 
daughter Mary E. Miller, wife of John C. Miller of 
Chicago. Illinois, the east one-half of In-lot No. 1433 
of the first section of the City of Erie, State of 
Pennsylvania, with dwelling house, bam and other 
buildings erected thereon, to have, hold possess and 
enjoy the same for and during the period of her 
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natural life ; and at and immediately after her de- 
cease, I give, and devise the same to my grand- 
daughter Frances Montgomery Miller, her heirs 
and assigns forever; Provided, however, should my, 
said granddaughter die without issue before my 
said daughter Mary E. Miller, then and in that case 
the aforedescribed property shall immediately vest 
in my daughter Mary E, Miller, in fee simple; and 
Provided, further, should my said granddaughter 
survive her mother Mary E. Miller, but die before 
arriving at the age of thirty-five years without 
issue, then and in that case, the said described pro- 
perty shall go to and be divided among my grand 
children then living^ share and share alike. 

On April 24, 1909, testatrix 'published a codicil to her 
will. TTie codicil was typewritten and made changes in the 
disposition of her estate with which we are not concerned 
except t^e following sentence written in the attestation 
clause by testatrix in her own handwriting : "Frances is to 
have the east one-half of lot No. 1433 of the first section of 
the City of Erie at my death." ' 

In the case stated it is admitted that testatrix at the 
time of publishing the codicil declared that "she desired and 
intended that Frances Montgomery Miller, designated in the 
codicil as 'Frances,' should have the entire estate and fee in 
the east lot No. 1433 absolutely at the death of ifannah Wil- 
liams and not subject to any restrictions or contingencies as 
provided in the ttiird section of her said will." 

Under the original will Frances Montgomery Miller took 
a fee in thi east one-half of lot No. 1433, but conditioned on 
her living to ^e age of 35 years and also subject to the life 
estate of her mother, Mary E, Miller. The question now be- 
fore the Court is whether or not the codicil to the will 
changes the will in this respect and gives Frances Montgom- 
ery Miller title in fee simple to the land in question. 

A codicil is to be regarded as part of the will and the will 
and codicil are to be considered as one instrument. There is 
a distinction between a codicil and a later will. The later will 
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essentially works a revocation, while a codicil is a confir- 
mation of the will except as to the express alterations which 
it may contain. A gift once made by will is not to be cut 
down by a subsequent codicil unless the intention of the tes- 
tator to that effect appears clearly, or by necessary implica- 
tion. Sigel's Estate, 213 Pa. 14. By applying these prin- 
ciples, it is apparent from the language of the codicil when 
construed with the third section of the will, that testatrix by 
. necessary implication revoked the provision of the original 
will giving a life estate to Mary E. Miller. It is not, however 
clear that testatrix intended to give plaintiff an estate freed 
from the condition that she live to the age of 35 years. 
Plaintiff is now under 35 years of age and it is doubtful that 
the principles of construction to be applied to the codicil will 
give her an estate in fee unless the declarations of the tes- 
tatrix made at this time of the execution of the codicil are 
admissible to prove her intention in the use of equivocal 
language. 

As a rule extrinsic evidence cannot be adduced to quali- 
fy, explain, alter or contradict the language of a will, but it 
must stand as written, where the intention is clearly expres- 
sed, and the objects of the bounty are definitely ascertained ; 
but to aid the context, extrinsic proof of the circumstances 
and situation of a testator when the will was executed may 
be permitted at the discretion of the Court. Gilmor's Estate, 
154 Pa. 523.* In the case at bar the intention of the testatrix 
as expressed in the codicil is ambiguous. Standing alone the 
codicil gives to plaintiff an estate in fee ; construed with the 
third section of the will, the language used might support a 
devise over, in the event that plaintiff died without issue be- 
fore attaining the age of 35 years. To resolve this ambiguity 
we believe that the declarations of testatrix made at the 
time of the execution of the codicil are admissable as a part 
of the res gestae. What is said at the time of the execution 
and attestation is admissible as part of the res gestae, 
though not to contradict the will. Wharton on Evidence, 992. 
And the language used in the codicil, read in the light of the 
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intention expresssed by the testatrix at the time of pubUsh- 
ing the codicil, drives to plaintiff an estate in fee simple. 

And now, to-wit, March 1921, judgment is 

entered in favor of the plaintiff and against the defendant 
for $10,500.00, together with interest thereon from March 1, 
1921. 



WAITE, ADMINISTRATOR, V. MANROSS ET AL, 

Judgments — Scire Facias to revive — Defenses which 
may be interposed. 

On a scire facias to revive a judgment, the validity of the original 
judgment is not open to attack. The defense that one of defendants, 
a married woman, signed the note as surety cannot be interposed 
against a scire facias to revive. 

The performance of an agreement since the entry of the original 
judgment under the terms of which the obligation was discharged is 
a good defense. 

Rule for judgment for want of sufficient affidavit of 
defense. No. 237 September Term, 1920, C. P. Erie County. 

Reed, Waite & Spoff ord for Plaintiff. 

Marsh, Eaton & Baur for Defendant. , 

HIRT, J., March 18, 1921,— 

Defendants on January 1, 1915, gave to J. M. Pollock 
their note on which judgment was entered by confession on 
March 30, 1915. A scire facias to revive the Hen of the judg- 
ment was issued July 1, 1920, to which defendants filed an 
affidavit of defense resisting a revival of the judgment on 
two grounds: 1. It is alleged that defendant, Mary Etta 
Manross is a married woman and that she signed the note as 
surety merely, for her husband. 2. The note has been paid 
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by the support of decedent durinfir his lifetime by defendants 
in accordance with an agreement made with decedent at the 
time the note was given. 

The general rule is that no defense can be made to a 
scire facias to revive a judgment other than a denial of the 
existence of the judgment or an offer to prove its' subsequent 
satisfaction or disdiarge. The averment that one of de- 
fendants, a married woman, signed tfce note as surety is an 
attack on the validity, but not on the existence of the judg- 
ment and therefore this defense cannot be interposed effect- 
ively against a scire facias to revive. On the trial of a scire , 
facias to revive a judgment, t^e original judgment is not 
open to attack for any cause, not even for fraud, much less 
for irregularity. Henry vs. Brothers, 48 Pa. 70. 

But while the affidavit of defense is insufficient as to 
the averment that one of tihe defendants, a married woman, 
signed the oote as surety, yet Hie second defense averred is 
sufficient to prevent judgment. When the circumstance on 
which a defense rests occurs after the entry of the judg- 
ment, that defense may be made on a sci. fa. to revive. Mc- 
Carty vs. Springer, 3 P. & W. 157. And the performance of 
an agreement since the entry of judgment under the terms 
of which ttie obligation was to be considered discharged is a 
good defense. 

The rule for judgment for want of sufficient affidavit 
of defense entered July 31, 1920, is now, March 18, 1921, dis- 
charged. 
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Practice — Rules of Court — Rule 9 — Notice of Appeal. 

It is the intent of Rule 9 of this Court that defendant give plain- 
tiff notice of appeal within ten days after filing th« transcript. 

The ohiect of rules of Court is to facilitate business, prevent un- 
necessary delay and to promote substantial justice and they should 
not be so construed or applied as to effect a contrary result. 

Rule to strike off judgment, No. 425 September Term, 
1920. C. P. Erie County. 

E. D. Loose for Plaintiff. 

John Igmasiak for Defendant. , 

HIRT, J., March 25, 1921. 

This is a rule on defendant's petition to strike off the 
judgment entered against them. 

Plaintiff obtained a judgment before a Justice of the 
Peace. Defendants appealed and on August 20, 1920, filed 
their transcript in this Court. On September 20, 1920, no- 
tice of the appeal was given plaintiff. On October 1, 1920, at 
the direction of plaintiff's attorney judgment was entered 
against the defendants by the Prothonotary for failure of 
defendants to give plaintiff notice of appeal within ten days 
after the same was filed as required by Rule 9 of this Court. 

It is undoubtedly the intent of Rule 9 to require defend- 
ant to give plaintiff notice of appeal within ten days after 
the transcript is filed, but the language "he shall upon filing 
his appeal give ten days notice" does not clearly convey that 
intention. 

Attorney for defendants avers that he did not so con- 
strue the rule and this we consider a satisfactory excuse for 
the default and inasmuch as actual notice of the appeal was 
given without unreasonable delay we believe that the matter 
should be disposed of on the merits of the case. 

The object of rules of Court is to facilitate business, pre- 
vent unnecessary delay and topromotesubstantialjusticeand 
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they should not be construed or applied as to effect a con- 
trary result 

The rule granted October 15, 1920, is now, March 25, 
1921, made absolute and plaintiff is required to file his state- 
ment of claim within fifteen days from this date. 



STEVENS V. STREUBER 

Judgments — Petition to open — Unreasonable delay. 

Defendant's petition to open judgment by default will be refused 
when it appears that plaintiff's statement was served on him peraon- 
■ ally and that the petition to open was not filed until 'twenty months 
thereafter and no excuse is offered for this unreaaonable delay. 

Rule to open judgment. No. 321 May Term, 1919. C. P. 
Erie County. 

Marsh & Eaton for Plaintiff. 

Shreve & Shreve for Defendant. 

HIRT, J., March 24, 1921. 

This is a rule to open judgment entered by plaintiff for 
want of an affidavit of defense. 

Plaintiff's statement was served on defendant pwson- 
ally on April 16, 1919, and on May 2, 1919, judgment was 
entered for want of an affidavit of defense. 

On January 7, 1921, twenty months after service of 
plaintiff's statement, defendant filed his petition to open 
the judgment and submitted an affidavit of defense. 

A petition to open judgment is addressed to the sound 
discretion of the Court and a judgment by default wUl be 
opened where the defendant comes forward without un- 
reasonable delay, excuses the default and shows a prima 
facie defense on the merits. 
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This case, however, does not present all of these essen- 
tials. Defendant had actual knowledge of the suit by service 
of plaintiff's statement on him personally. Twenty months 
afterwards he presented his petition to open judgment with- 
out offering an excuse for this unreasonable delay. On these 
facts defendant under the decisions is barred by his laches. 
10 Pepper and Lewis Digest, 15991, and the cases cited there- 
in. 

The rule granted January 7, 1921, is now, March 24th, 
1921, discharged. 



BURNS V. ROBBINS, ADMINISTRATOR 

Judgments — Petition to take off judgment of non pros 
— Rule of Court No. 9 — Discretion of tiie Court. 

A petition to take off a judgment of non pros., entered on default 
of the provisions of a rule of Court, is addressed to the sound discre- 
tion of the Court and relief will be tcranted where plaintiff comes for- 
ward without unreasonable delay, satisfactorily excuses the default 
and shows a prima facie case on the merits. 

Notice of appeal under Hule 9 should be given to plaintiff and to 
the attorneys representinfr him before the Justice and when plaintiff 
is not represented, the notice should state that judgment may be en- 
tered against him after fifteen days on default of compliance with the 
Rule. 

Rule to take off judgment of non pros, No. 173 February 
Term, 1921. C. P. Erie County. 

F. F. McClintock for Defendant. 

HIRT, J., March 25, 1921. 

■Riis is a rule granted on plaintiff's petition to take off 
judgment of non pros. 

Judgment was entered against defendant by a Justice 
of the Peace. Defendant appealed and on December 6, 1920, 
filed a transcript in this Court and on December 15, 1920, 
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notified plaintiff of the appeal and of the filing of the tran- 
script. On January 12, 1921, defendant entered judgment 
of non pros against the plaintiff for want of a statement of 
claim under Rule 9 of this Court. - 

Plaintiff petitioned the Court on January 31, 1921, to 
take off this non pros, and, no answer having been filed by 
defendant, we must consider the averments therein, admit- 
ted. Plaintiff avers that in the Justice's. Court he was re- 
presented by counsel but, notwithstanding this fact, notice 
of the appeal was not given his attorneys and further that 
he was unfamiliar with rules of Court, and did not appreciate 
the import of the notice sent him. 

The object of rules of Court is to facilitate business, pre- 
vent unnecessary delay and to promotesubstantial justice and 
they should not be so construed or applied as to effect a con- 
trary result. 2 Pepper & Lewis Digest, 3126. A petition to 
take off a judgment of non pros, is addressed to the sound 
discretion of the Court and relief should be granted where 
the plaintiff comes forward without unreasonable delay, sa- 
tisfactorily excuses the default and shows a prima facie case 
on the merits. These essentials appear to be present in this 
case. 

The notice in this case merely states that an appeal has 
been taken and a transcript filed. It does not state the pen- 
alties following non-compliance with the Rule. The better 
practice (although not required by the Rule) would appear 
to be to give notice of appeal to plaintiff's attorneys as well 
as to plaintiff and when plaintiff is not represented by coun- 
sel, to state in the notice that judgment will be entered 
against him after fifteen days on default of compliance with 
the Rule. 

The rule granted January 31, 1921, on motion to take 
off judgment of non pros, is now, March 25th, 1921, made 
absolute and leave is granted plainitff to file his statement 
of claim within ten days from this date. 
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ZUCK V. LANG. 

Landlord and tenant — Defendant must farm in hus- 
bandlike manner — Estrepement lies to restrain waste. 

A tenant from year to year must treat a farm in a husbandlike 
manner according to the custom of the country and when he does not, 
estrepement will lie to restrain him from doing an injury to the 
premises. 

A tenant will be restrained from selling hay grown on the farm 
contrary to the terms of a lease when the lease by implication de- 
clarer such removal to be waste. 

Rule to quash writ of estrepement, No. 42 May Term, 
1921. C. P. Erie County. 

C. P. Hewes and C. D. Higby for Plaintiff. 

Marsh, Eaton & Baur for Defendant. 

fflRT, J., March, 1921. 

This is a rule on a motion to quash a writ of estrepe- 
ment. 

On March 15, 1920, plaintiff leased a farm to defendant; 
the lease is in writing and, inter alia, provides : 

"No straw, hay, com, fodder or manure to be 
removed from the place either during or after the 
determination of this lease. Second party agrees 
to feed out all hay and fodder grown and bed into 
manure all straw grown on the place and all such 
not fed or used during the term of this lease shall 
be and remain on ttie premises as and for the party 
of the first part unless by written agreement." 

The writ was issued on petition of plaintiff averring 
that defendant is about to sell and remove hay grown on the 
premises. Defendant contends that the removal of hay does 
not constitute waste in the contemplation of law and that 
estrepement therefore does not lie. 

The purpose of a writ of estrepement Is to restrain 
waste and is similar in effect to an injunction in a court of 
equity. The case of Jones vs. Whitehead, 1 Parsons Equity 
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Cases, 804, containa a history of the writ and on the author- 
ity of English precedents cited therein, the law is thus stat- 
ed : "A tenant from year to year must treat a farm in a 
husbandlike manner according to the custom of the country 
and when he does not, a court of Chancery will give its aid 
to restrain him from doing an injury to the premises by acts 
contrary thereto." The removal of dung, compost, or muck, 
hay, straw and fodder was held to constitute waste in the 
cases cited in the above opinion. 

We are not concerned with the removal of the hay from 
the premises, considered as a breach of the contract between 
the parties. But the provision in the lease forbidding such 
removal is of importance in this case as a statement of both 
parties as to the requirements of good husbandry in respect 
to this particular farm. And this agreement of the parties 
is better evidence of what contitutes good husbandry, than 
proof of a custom in the community. Waste is committed 
by a tenant who takes the crops and impoverishes a farm 
by his failure to again enrich the soil by means of fertilizing 
substances, and stock fed with the hay or fodder grown on 
the premises provide manure for this purpose. 

The case of Payne vs. Lloyd, 59 P. L. J, 751, is parallel 
with the case at bar and it was there held that the removal 
of hay grown on the premises constitutes waste. 

The rule granted March 17, 1921, on a motion to quash 
the writ is now, March 1921, discharged. 
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Affidavits of defense — Contracts for sale of real estate 
— Damages for tort cannot be used as set off in action of 
assumpsit. 

The rights and obHgatJons of the parties are fixed by a writiteii 
agreement relatintc to the ^ale of land. The seller is under no obli|ri>- 
tion to deliver a deed to any one except the grantee named in the agree- 
ment, nor is he obliged to accept a purchasemoneymoTt^agegiven by 
another. 

Damages claitnet) for injury to personal property sound in tort 
and cannot be the subject of a counterclaim in an aotion in aatitumpsit 
brought on an agreement ri?lating to the sale of real estate. 

Rule for judgment for want of sufficient affidavit of de- 
fense, No. 427 September Term, 1920. C. P. Erie County. 

C. Harrison Lund for Plaintiff. 

Gunnison, Fish Gif ford & Chapin for Defendant. 

HIRT, J., April 2, 1920. 

This is a rule for judgment for want of sufficient affi- . 
davit of defense. 

Plaintiff avers in substance, that he entered into a writ- 
ten contract with defendant for the purchase of certain real 
estate on the terms therein set forth and that he paid one 
hundred dollars to apply on the purchase price ; that defend- 
ant has refused to convey the land in accordance with the 
terms of the agreement and has refused to return the one 
hundred dollars paid thereon by the plaintiff; that plaintiff 
had contracted to sell the land to another at an advance. of 
five hundred dollars. This action was brought to recover the 
sum of one hundred dollars paid defendant on the purchase 
price and to recover the sum of five hundred dollars, loss of 
profits. 

Defendant admits that one hundred dollars was paid on 
the purchase price, but sets up a counterclaim for damages 
to the premises caused by one S. P. Raden, who, defendant 
alleged, "Moved a large amount of furniture into said pre- 
mises, contrary to any agreement or permission and over- 
ran said premises and property causing a large amount of 
damages to said defendant's furniture." 

To plaintiff's claim for loss of profits on a re-sale of the 
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property, defendant says that plaintiff submitted 3 deed for 
execution conveying the property to a grantee other than 
plaintiff and that plaintiff also submitted for defendant's 
acceptance a mortgage executed by a person other than 
plaintiff, contrary to the terms of the agreement, and for 
these reasons defendant refused to execute the deed and to 
accept the purchase money mortgage. 

As to the defense to plaintiff's claim for loss of profits 
on the contemplated resale of the real estate, the affidavit of 
defense is clearly sufficient. The rights and obligations of 
the parties are fixed by the agreement and defendant was 
under no obligation to convey the property to any other than 
plaintiff, nor was she obliged to accept a purchase money 
mortgage executed by another. Plaintiff's bond to be given 
with the mortgage may have be«i the security which in- 
duced the execution of the agreement by defendant and 
plaintiff could not substitute the obligation of another 
against the will of defendant. 

As to the claim for the recovery of one hundred dollars 
paid by the plaintiff, the sole question involved is whether or 
not the claim set up by defendant is of such nature that as- 
sumpsit will lie. Under the Practice Act a defendant may 
set off by way of counterclaim any right or claim for which 
an action of assumpsit will lie. This provision is, in sub- 
stance, declaratory of the practice as it existed prior to the 
Practice Act. The right to set up a claim by way of set off, ■ 
however, always has been limited to damages capable of 
liquidation and for which an independent action ex contractu 
could be maintained. "Broad and liberal as the construction 
has been, it has never authorized the admission of proof ot 
damages arising from a technical tort, "Groetzinger vs. 
Latimer, 146 Pa. 628. The claim of defendant for damages 
to person^ property sounds in tort and under the Practice 
Act of 1915 cannot be the subject of counterclaim. 

And now, April 2, 1920, judgment is directed to be en- 
tered for plaintiff in the sum of $100.00 with interest there- 
on from June 3, 1920, with leave to proceed for the balance 
claimed by plaintiff. 
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Agency — Evidence — Burden of proof. 

Agency is a fact, the burden of proving which, rests upon the 

Earty affirmiitr its existence, and a. defendant in attempting to relieve 
intselT from liability, nsBumea the burden of proving the existence 
of the relationship of agency by such character of proof as the law 
demands. 

Generally spcaJdng, the burden of proof, in the sense of the duty 
to produce evidence, passes from party to party as th« case progresaes, 
which the burden of proof, meaning the obtigation to establish the 
^ntQi of tiie claim by a preponderance of the evidence, rests through- 
out upMi the party asserting the affinnative of the issue and unless he 
meats ibis obligation upon the ,whole case, he fails. 

Rule for new trial and judgment n. o. v.. No. 301 Sep- 
tember Term, 1919. C. P. Erie County. 

Gunnison, Fish, Gifford & Chapin for Plaintiffs. 

S. Y. Rossiter for Defendant. 

HIRT, J., March 31, 1921. 

Rules were granted on defendant's motion for a new 
trial and for judgment n. o .v. 

This action was brought to recover a balance due on an 
alleged sale of a carload of apples. Defendant resisted pay- 
ment <»i the ground that he was not a purchaser, but was 
acting merely as agent for plaintiff in disposing of this pro- 
perty. The sole ground argued in support of theruleswasthe 
affirmance by the Court of plaintiff's second point in the fol- 
lowing language: "When the defendant sets up as a defense 
the allegation that he was the agent of the plaintiff com- 
p«ny, the burden then is on him to show that he was in fact 
the agent of plaintiff company and that fact must be estab- 
lished by the preponderance of the evidence." 

Agency is a fact, the burden of proving which, rests 
upon the party affirming its existence, and defendant in at- 
tempting to relieve himself from liability assumed the bur- 
den of proving the existence of the relationship of agency by 
such character of proofs as the law demands. ^ 2 C. J. 923. 
This burden may be met in the first instance by making out 
a prima facie case by testimony which carries a reasonable 
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degree of conviction; such testimony if un-replied to, and if 
believed by the jury, would entitle defendant to a verdict. 
But when plaintiff has met this prima facie case by adducing 
counterproof, the question of the existence or non-existence 
of the relationship of agency becomes one for the jury to be 
decided on the preponderance of the evidence. "When the 
proofs are all in, and the case is ripe for determination, it be- 
comes a matter of weighing the evidence. If there is a con- 
flict on a material matter of fact, and it be decided that the 
preponderance of the evidence does not lie with the party 
who alleged the affirmative, th«n the burden of proof has 
not been sustained by such party, and, in th« performance 
of its duty, the jury must find against him. If the jury 
should find the evidence to be in equilibrium, its decision 
ought to be against the defendant." Suravitz vs. Prudential 
Insurance Co., 261 Pa. 390. 

Generally speaking, the burden of proof, in the sense of 
the duty to produce evidence, passes from party to party as 
the case progresses, while the burden of proof, meaning the 
obligation to establish the truth of the claim by a preponder- 
ance of the evidence, rests throughout upon the party assert- 
ing the affirmative of the issue and unless he meets this ob- 
ligation upon the whole case, he fails, 10 R. C. L. 897. 

The rules granted January 15, 1921, for a new trial and 
for judgment n. o. v. are now, March 31, 1921, discharged 
and the Prothonotary is directed to enter judgment on the 
verdict on payment of the jury fee. 
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Equity — Demurrer — Decedent's Estate. 

It is not grounds for demurrer when the widow o. 

husband electa to take agrainst the will because she has not shown in 
the bill whether she has elected to take a^nst the will. 

Demurrer to Bill in Equity. No. 8, Nwember Term, 
1920, C. P. Erie County in Equity. 

Brooks, English & Quinn for Plaintiff. 
Henry Fish and W. P. Giff ord for J. M. Sherwin, Trustee 
A . Grant Walker for Boy's Club of Erie. 
Robert L. Roberts and S. L. Gilaon for Erie Y. M. C. A. 
Geo. M. Mason for First M. E. Church. 
1 Geo. M. Mason for Florence CrittMiden Home. 
A. O. Chapin for Erie Board of Education 
C. C. Eaton for Y. W. C. A. 
ROSSITER, P. J., April 5, 1921. 

ORDER ON DEMURRER TO AMENDED BILL 
IN EQUITY 

Under the authority of the Estate of Samuel Woodbum, 
138 Fa. 606, the first cause of demurrer is not well taken and 
Adam's Estate, 220 Pa. 531, is authority for overruling the 
second cause of demurrer. We believe that under such cir- 
cumstances as are averred in the pleadings, the widow has 
sufficient interest to sustain the bill — certainly if she haa 
elected to take against it — under the above cited authority if 
she has not made an election and if she has irrevocably elect- 
ed to take under the will such action can be pleaded in the 
answer and would become a bar to her prayer in the bill upon 
proof, hence any averment as to her election or non-election 
is immaterial, and while not holding now that the averments 
of thebill, if established, are sufficient to shift the burden of 
proof, we are convinced that those averments are sufficient 
to require either an answer or a decree in plaintiff's favor. 
In other words, the averments which are the subject of the 



r,^od::vGoO<^lc 



3« BRIE COUNTY LAW JOURNAL [Vol. 

Mead, Committee v. Sherwin, Trustee. 

second cause of demurrer will support the prayer of the bill in 
default of denial. 

The demurrer to the amended bill is therefore, taow, 
April 6th, 19^1, overruled and the defendants are given fif- 
teen days in which to answer. 



PREUND VS. CITY OF ERIE 

Cities— Viewers— Act of June 27, l9l3, P. L. 568. 

Where a petition for the appointment of viewers avers Qiat the 
Ci^ "has deemed it necessary in the erection or con'struction of slopes, 
embankment sewers, and in the changing of watercoarses, to take, 
use, occupy and injure lands and compensation for the damage done 
has not been agreeiii upon," viewers will be appointed under the 
Act of June 27 1913, P. L. 568, unless the City rebuts the averments 
of the petition diowing that the nature of the work is of a character 
not contemplated by that Act. 

Petition for Appointment of Viewers No. 174 February 
Term, 1921. C. P. Erie County. 

S. Y. Rossiter for Plaintiff. 

M. C. Cornell, City Solicitor for Defendant. 

HIRT, J., April 7, 1921. 

This is a rule granted on petition for the appointment of 
viewers under the Act of June 27, 1913, P. L. 568. 

The petition avers that defendant is a city of the third 
class and "has deemed it necessary in the erection or con- 
struction of slopes, embankments and sewers, and in tiie 

changing of the water course of Millcreek. to take, use, 

occupy and injure a part of the private lands and property of 

plaintiff and the compensation for the damage done 

has not been agreed upon." 
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Solicitor for defendant contends that the Act of June 1, 
1907, P. L. 378, which provides for the appointment of view- 
ers after the completion of the whole work, governs the pro- 
cedure for the appointment of viewers in this case, inasmuch 
as the entry of the City of Erie on plaintiff's land was made 
for the purpose, not of erecting slopes, embankments or 
sewers or changing water courses, but for the purpose of 
confining and completely enclosing Mill creek. 

However, there is nothing before the Court except the 
averments of the petition and in the absence of an answer 
and rebutting testimony, we must consider that the nature 
of the work resulting in the damage is as set forth in the 
petition. For this reason the question as to the effect of 
Uie Act of June 27, 1913, P. L. 568, on the Act of 1907, supra, 
is not raised in this case. The petition follows the language 
of section 1, article 14, of ttie Act of 1913, P. L. 568 (611), 
and under the procedure tiierein prescribed the prayer of 
petitioner should be granted. 

The rule, therefore, granted December 6, 1920, is now, 
April 7, 1921, made absolute and R. H. ArbucWe, T. C. Miller 
and S. H. Ingham are appointed to view, and ascertain the 
damages done and the benefits which have accrued and to 
file their report according to law. 



STANLEY BURD WAGNER v MARY ADELINEWAGNER 

Divorce— Jurisdiction — Subpoena. 

"Hie signing by the court of an order awardini? a aotyoena in 
diTorce is suostantia! compliance with the acts of assembly wnich pro- 
vide t^t the fiubpoemt shall be aigned by one of the judges of the court 
init of which it issues. 

The Act of April 14, 1834, P. L. 335, which provides that the pro- 
llionotaries of the courts of comimon pleas shall have power to sign all 
writs and prooess, is not repealed by the Acts of A.pm 20, 1911, P. L. 
71, June 1, 191B, P. L. 574 and May 8, 1919 P. L. 164, providii« that a 
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It IS not true as a general prtqtositioii that the amendment of a 
prior statute repeals an iatervening one. Tbt intention to effect auch 
r^eal must be manifest. 

Opinion of the court upon the report of Geo. R. Bamett, 
master in divorce. C. P. Dauphin County, No. 1285, Sep- 
tember Term, 1920. 

The master's report relative to the sifimingr of the sub- 
poena issued in this case is as follows : 

Divorce in Pennsylvania is a statutory proceeding, Kerr 
vs. Kerr, 216 Pa., 644, and the governing statutes must be 
strictly pursued. 

i "In all cases where a remedy is provided, or duty enjoin- 
ed, or anything directed to be done by an act or acts of 
Assembly of this Commonwealth, the directions of the said 
Acts shall be strictly pursued; and no penalty shall be in- 
flicted, or anything done agreeably to the provisions of the 
common law in such cases, further than shall be necessary 
for carrying such act or acts into effect." Act of March 21, 
1806, 4 Smith 332, 1 Stewart's Purdon, 271. 

The Act of March 21, 1806, has been before the Appel- 
late Courts at least sixty times, from Com. vs. Searle, 2 Binn 
332, 1810, to McAndrews vs. Dunmore Boro, 245 Pa. 105, 
1914. In the more than century of its construction it has 
uniformly been strictly applied. ■ In Thompson vs. White, 4 
S. & B. 135, cited approvingly in Butler E. & F. Co., vs. But- 
ler Boro, 238 Pa. 183, it was so strictly applied that the omis- 
sion of the word "firmly" in an affidavit in which the affiant 
was required by statute to state IJiat he "firmly believed" 
was held fatal. 

"The Commands of a statute cannot be waived or dis- 
pensed with by the Court. They require implicit obedience 
as well from the Court as from its suitors. Jackson ex. dem., 
Bleecker vs. Wisebum, 5 Wend. (N. Y. 136)." "It has been 
repeatedly held," says Mr. Sedgwick (Construction of Statu- 
tory and Constitutional Law, 277, 2nd Ed.), "that Courts 
have no dispensing power, even in matters of practice, when 
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the Legislature has spoken." Singer vs. D., L. & W. K. R. 
Co., 254 Pa., 504. 

"This is a proceeding under an Act of Assembly the 
provisions of which' must be strictly complied with to ttive 
the Court jurisdiction. The requirements of the Act are 
mandatory, and in so far as they are disregarded the pro- 
ceedings are of no validity. As said by Mr. Justice Wood- 
ward in Norwegian Street, 81 Pa., 349, quoting from a note 
to Dwarris on Statutes, 224, "in all cases in the Courts where 
the authority to proceed is conferred by statute, and where 
the manner of obtaining jurisdiction is prescribed by statute, 
the mode of proceeding is mandatory, and must be strictly 
complied with, or the proceedings will be utterly void, 816. 

The commands of a statute cannot be waived or dis- 
pensed with by a Court. They require implicit obedience as 
well from the Court as from its suitors. Bleecher vs. Wise- 
bum, 5 Wend. "It has been repeatedly held," says Mr. Sedg- 
wick, (Construction of Statutory and Constitutional Law, 
277) , that Courts have no dispensing power, even in matters 
of practice, when the Legislature has spoken. Thus where 
a statute declares that a judge at chambers may direct a 
new trial if application is made within ten days after judg- 
ment, it has been said that "he can no more enlarge the time 
than he can legislate in any other matter." When a statute 
fixed the time within which an Act must be done, the Courts 
have no power to enlarge it although it relates to a mere 
question of practice." Harris vs. Mercur, 202 Pa., 318. 

"The certificate before us has twelve signatures, seven 
of which purpost to be the names of individuals, while the 
other five signatures conspicuously show that they are part- 
nerships or trading companies. A remonstrance was filed in 
which this fact was stated as an objection to the legality of 
the certificate. The license was granted and an order made 
by the Court directing that before the license could be is- 
s\ie& the applicants should be required to amend their peti- 
tion and remedy the defect by an affidavit or petition filed 
in Court. Subsequently five persons filed their joint affida- 
vit in which they averred that they had severally signed tiie 
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firm name of which they were partners, and prayed for leave 
to substitute their respective individual names as of the date 
of filing the original certificate. The C!ourt took no further 
action in the case, the license was issued by the clerk and the 
remonstrants now appeal to this Court. It cannot be serious- 
ly urged that these signfitures of partnerships were the same 
as, or equivalent to, the signatures of reputable, quali- 
fied electors of the County ; and whether it might be ethically 
so or not, Uie legislature directly required the one and did 
not sanction the other." Forst's License, 23 Sup. Ct., 601. 

The Act of March 13, 1815, Section 2, 1 Purdon, pages 
1239 and 1240, provides that the subpoena authorized by 
the Act shall be sigiled by one of the Judges of the Court 
out of which it issues. 

The Act of April 20, 1911, P. L. 71, amends Section 2, 
of the Act of 1815, and re-enacts the provisions relative to 
.the signing of the subpoena in the exact language of the 
Act of 1815. 

Section 2, of the Act of April 20, 1911, is an independent 
enactment. It provides as follows : 

'From and after the passage of this Act, all cases in di- 
vorce now pending or hereafter begun shall be proceeded 
with only in accordance with the provisions hereof." Act of 
1911, Sect. 2, P. L. 73. 

The Act of June 1, 1915, P. L. 674 amends the Act of 
March 13, 1815, as amended by the Act of April 20 1911. It 
re-enacts the provisions relative to the signing of the sul> 
poena and leaves untouched the second section of said act. 

The Act of May 8, 1919, P. L. 164 amends the Act of 
March 13, 1815, as amended by the Act of June 1, 1915. It 
re-enacts the requirement that the subpoena shall be signed 
by a Judge. The subpoena in this case is signed by the Pro- 
thonotary. Is this compliance with the statute? 

The purpose of a statutory proceeding is certainty and 
uniformity. Certainty and uniformity can be attained tnly 
by strict compliance with the letter of the governing statute. 
When the opinion of a Judge is substituted for the words of 
the statute, there is no longer a proceeding prescribed by 
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statute, but a proceeding prescribed by a judge and there 
wlU be as many variations of the proceeding as there are 
Judges in conunission in the State, multiplied by the number 
of cases in which a Judge should determine that it was ad- 
visable to vary or disregard the letter of a statute. 

Legislative enactment is vain indeed, if it can be super- 
seded or varied by judicial enactment. Courts have power to 
declare what the legislature has said. They are powerless to 
mould what it did say in clear and unmistakable words, to 
meet the exigencies of a particular casa When the words 
of a statute are plain, they are no more the subject of judi- 
cial construction than an axiom is of mathematical demon- 
stration. Self-evident as the foregoing statement is, it can 
be copiously sustained by the decisions of Appellate Courts. 
The Act of 1815 explicitly provides that the subpoena Shall 
be signed by a judge. Tills provision is just as clearly ex- 
pressed, just as vital to the validity of the proceeding as any 
other step prescribed by the Act. It is idle to inquire why 
the subpoena should be signed by a Judge. The all-sufficient 
answer to this query is "Ita lex scripta est." "Courts have 
no dispensing power when the Legislature has spoken." Has 
the legislature spoken relative to the signature to a subpoena 
in divorce ? By the Act of 1815 it has said that it must be 
signed by a j udge of the court out of which it issues. By the 
Act of 1911, it has said it must be signed by a Judge, and 
Section 2, of that Act provides "That all cases in divorce now 
priding or hereafter begun shall be preceded with only in 
accordance with this Act." That is, only, inter aha, when a 
judge has signed the subpoena. "Ita lex scripta est." The 
Act 1919 reiterates that the subpoena must be signed by a 
judge and Section 2 of the Act of 1911 still declares that only 
when the subpoena is so signed shall a divorce proceeding, 
begun subsequent to that Act, be proceeded with. 

■n^e practice of signing subpoenas by the Prothonotary 
is founded upon the Act of April 14, 1834, P. L. 355, 3 Purd. 
page 3672. That Act, by Section 77, provides as follows: 
"The Prothonotary of the Court of Common Pleas shall have 
power to assign and affix the seal of the respective Court to 
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all writa and process, and also to exemplifications of all re- 
cords and process therein." 

The Act of April 14, 1834, as it appears in the pamphlet 
laws provides that the Prothonotaries shall have power to 
sign and affix the seal of the respective Court to all writs 
and process. The word-"assign" as it appears in Purdon is 
manifestly a misprint. 

In McQuaide vs. McQuaide, 8 Mont. 150, 1891, and in 
White vs. White, 18 Dist. 434, 1909, it was held that the Act 
of 1834 repealed the Act of 1815 as to signing of the sub- 
poena. Conceding this to be true, it is a matter of no mo- 
m^it.in this case unless the Act of 1834, when it retrospec- 
tively repealed the Act of 1815, as to signature to a subpoena 
in divorce, prospectively prevented its own repeal by latter 
enactments. The Act of 1834 contains no express repeal of 
the provision of the Act of 1815 as to signature of a sub- 
poena in divorce. The repeal, if such there was, is the im- 
plied repeal arising from provisions in a later Act inconsis- 
tent with those of a prior Act. If the Act of 1884 repealed 
the provisions of the Act of 1815 relative to the signature to 
a subpoena in divorce, a parity of reasoning would indicate 
that its own provision for signature by the Prothonotary 
was repealed by the Acts of 1911, 1915 and 1919. The pro- 
ceeding is statutory, and must be strictly pursued. 

"It is settled both at common law and under our Act of 
March 21, 1806, 4 Smith 326, that where a Statute creates a 
right or liablity or imposes a duty and prescribes a particu- 
lar remedy for its enforcement, such remedy is exclusive, 
and must be strictly pursued." Curran vs. Delano, 235 Pa. 
483. 

"Enabling statutes, on the principal of expressio unius 
est exclusio alterius, impliedly prohibit any other mode of 
doing the act which they authorize; they must be strictly 
construed." Sutherland on Stat. Construction, Sect. 454 vs. 
Hacke, 159 Pa. 306. 

The Act of 1911, 1915 and 1919 contain no express re- 
peal of the Act of 1834. The repeal is by implication. 
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"The repeal of statutes by implication is not favored 
and, unless a statute is repealed in express terms, the pre- 
sumption is always against the intention to repeal if there is 
not an irreconciliable repugnancy between the provisions of 
the two Acts. It is well recognized principle of statutory 
construction that a merely affirmative statute shall not be 
held to repeal a previous one, if by fair and reasonable con- 
struction both can stand consistently together: Homer & 
Son vs. Commonwealth, 106 Pa. 221, 226; Rodenbaugh vs. 
Philadelphia Traction Co., 190 Pa. 358, 361. The legislative 
intent is the vital force of an Act of Assembly, and even if a 
subsequent statute, taken strictly and grammatically, is con- 
trariant to a previous statute, yet if, at the same time, the 
intention of the legislature is apparent that the previous 
statute shall not be repealed, it remains unaffected by the 
subsequent one. Crates, Stat. Law, 311. In Sifred vs. Com- 
monwealth, 104 Pa. 179, 181, we said: "The leaning of the 
Courts is strong against repealing the positive provisions of 
a farmer statute by construction. The more natural, if not 
necessary, inference in all such cases is, that the legislature 
intends the new law to be auxiUary to, and in aid of the pur- 
poses of the old law. There should therefore be such a man- 
ifest and total repugnancy in the provisions of the new law 
as to lead to the conclusion that the latter law abrogated, 
and was designed to abrogate the former." It is a cardinal 
nile of .construction in ascertaining the legislative intent in 
the enactment of a statute that where an act repeals a prior 
act, or certain sections of a prior act, all other prior acts or 
sections of the act must be regarded as still in 
force under the maxim expressio unius est ex-clusio 
alterius. Broom's Legal Maxims, 8th Eng. Ed. 514, 
says that no maxim of the law is of more general and uni- 
form application ; and that it is never more applicable than 
in the construction and interpretation of statutes." Pro- 
vident L. & Tr. Co. vs. Klemmer, et al., 257 Pa. 100, 101. 

The foregoing is a strong statement of the law relative 
to implied repeals. If it woiJd cause a court to hesitate to 
declare the repeal of the Act of 1834 by the Acts of 1911, 



■vGooi^Ic 



44 ERIE COUNTY LAW JOURNAL [Vol. 

Stanley Burd Wagner ya. Hary Adeline Wagner 

1915 and 1919 it would militate with equal force against the 
repeal of the Act of 1815 by the Act of 1834. 

If the Act of 1815 is not repealed by the Act of 1834 
then we have four Legislative declarations that a subpoena 
in divorce must be signed by a judge of the court out of 
which it issued. If the Act of 1834 repealed the Act of 1815 
as to the signature to a subpoena in divorce by providing for 
its signature by the prothonotary, under the general langu- 
age of the Act, then the conclusion would be almost irresist- 
able that the Acts of 1911, 1915 and 1919 specifically requir- 
ing signature of a judge, repealed the Act of 1834 in this re- 
spect. We would then have three legislative declarations 
since the Act of '1834 that a subpoena in divorce must be 
signed by a judge of the court out of which it issued. In the 
enactment of the Acts of 1911, 1915 and 1919 the legislature 
is presumed to have had knowledge of the Act of 1834 and 
the Act of 1815. If there was no legislative intent to change 
the Act of 1834 it would have been very easy to avoid all 
question on that suliject. Simply providing that a subpoena 
issue would have been sufficient. The subpoena would thwi 
have issued a& all other subpoenas issue under provisions of 
general law. It would have been no more difficult for the 
Legislature to have provided in the Acts of 1911, 1915 and 
1919 that the subpoena should be signed by the Prothono- 
tary than it was to declare specifically that the subpoeiia 
should be signed by a judge. As to the signature to the 
subpoena in divorce the legislature seems to have spoken. 
"Courts have no dispensing power even in matters of prac- 
tice, when the legislature has spoken." A fortiori the Master 
has no such power. 

The master is of the opinion that the subpoena in this 
case is not signed as required by law, and is insufficient to 
support this proceeding. 

It may be urged that the deviation from the require- 
ments of the Act is trifling, and should not interfere with the 
granting of the relief asked in this case. It is not more tri- 
fling than the omission of the word "firmly" in Thompson 
vs. White, 4 S. & R. 135 ; than the signing of a liquor license 
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application by ttie name of a partnerahip instead of by the 
names of the individuals composinsr the partnership, as in 
Forst's License, 23 Superior 602. Certainly it is not so tri- 
fling as the mere omission of a scroll seal which in Moritz 
Contested Election, 256 Pa. 537 invallidated the whole pro- 
ceeding, although admittedly no harm could have resulted 
from the omission. 

In possible mitigation of the rule of strict construction 
of statutory proceedings, as applicable to this case, the at- 
tention of the Court is directed to the following cases; 

"Where the intention of the Legislature or the law is 
doubtful and not clear, the Judges ought to interpret the 
law to be what is most consonant to equity and least incon- 
venient." Kerlin vs. Bull et al., 1 Dallas, 178. 

"Every legislative grant is made with ttie implied reser- 
vation that it shall not injure others." Pittsburgh & C. R. 
R. Co., vs. S. W. Pa. R. R. Co., 77 Pa. 173. 

"And in general, therefore, it may be said to be a proper 
rule of construction that a statute is not to be so interpreted 
as to interfere with, or injure the rights of, persons without 
compensation, unless there is no escape from such construc- 
tion." Endlich on the Interpretation of Statutes, page 336. 

"If a statute is open to two interpretations the presump- 
tion is that the legislature intended the most reasonable and 
beneficial interpretation to. be placed upon it. If possible, it 
wOl not be construed so as to work manifest injustice." End- 
lich on the Interpretation of Statutes, Sect. 258. Thomas' 
Election, 190 Pa. 550. 

"The hardship or inconvenience that would result from 
one possible interpretation of the words of a statute, may be 
considered, amongst other things, in determining the legis- 
lative intent, where the words are as plainly open to an in- 
terpretation that would lead to a different result, and still 
not defeat the general purpose of the enactment." Riley vs. 
Penna. Co., 32 Sup. Ct., page 580. 

In the opinion of the master these cases do not matm- 
ally affect the conclusion at which he has arrived. The wwds 
of the Acts of 1911, 1915 and 1919 are plain, "a subpooia 
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shall issue from Said Court signed by one of the Judges 
. thereof." 

There would seem to be no room for judicial inquiry as 
to their meaning. Cowshannock Poor District vs. Arm- 
strong Co., 31 Sup. Ct., 386. In addition to this we have the 
plain statement of the Act of 1911, Section 2, P. L. 73, "from 
and after the passage of this Act, all cases in divorce now 
pending or hereafter begun shall be proceeded with only in 
accordance with the provisions hereof." 

The provision that the subpoena shall be signed by a 
judge appears in Section 1, of the Act of 1911. It is empha- 
sized by repetition in the Acts of 1915 and 1919. 

As has already been stated, it is useless to ask why the 
subpoena should be signed by a judge, "Ita Lex scripta est" 
is sufficient answer. 

If the master of the court can disregard the legislative 
direction that the subpoena shall be signed by a judge, thrice 
repeated in unequivocal terms then the statement of the 
Supreme Court fliat Courts have no dispensing power even 
in matters of practice when the legislature has spoken, be- 
comes meaningless, and the Act of 1806 should be amended 
so as to read "The directions of the statute shall be strietly 
pursued, except when the Courts shall direct otherwise"; 
which would seem to be the reductio ad absudum of legis- 
lative enactment. 

The subpoena in this case is signed in the same manner 
as other subpoenas in divorce have been signed in this court 
for years. The general practice seems to be signature by the 
prothonotary as is the case in other process. If this prac- 
tice is sufficient compliance with the Acts of Assembly re- 
lating to procedure in divorce cases, the Court can correct 
the master's finding in this respect. If the practice is not in 
compliance with the Acts of Assembly mentioned, the prac- 
tice should be corrected. 

It may be urged that the purpose of the subpoena is to 
obtain jurisdiction of the person of the respondent, and that 
such jurisdiction may be obtained by acquiescense or con- 
sent. But there was no acquiescense or consent in this caae. 
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The respondent appeared neither in person nor by counsel. If 
the subpoena in this case was not signed as directed by the 
Acts of Assembly relating, thereto, then its service was a 
nullity. The respondent was free to disregard it if she chose 
to do so. If she had chosen to disregard it because it was 
not in legal form, she would have acted just as she has done 
in this case. If the subpoena is not in accordance with the 
requirements of the Act of 1911, 1915 and 1919, and if its 
variance from the requirements of those Acts is material 
then no jurisdiction of the person of the respondent was ac- 
quired by its service. The resi>ondent not having appeared 
either in person or by Attorney there is no jurisdiction by 
consent or acquiescence. Inevitably therefore there was no 
jurisdiction of the person of the respondent acquired in this 
case. 

"When the jurisdiction does not exist, and ursurption 
takes its place, then all the acts of the tribunal are void 'and 
of non effect,' and may be so treated in any collateral pro- 
ceeding; Voorhees vs. Bank of the United States, 10 Peters 
449; Phillip's Appeal, 10 Casey, 489. Where there is no 
jurisdiction there is authority to pronounce judgment; and 
consequently a judgment so entered is so but in form and si- 
militude, and has no substance, force or authority. Milti- 
more vs. Miltimore, 40 Pa. 151." English vs; English, 19 
Superior 586, 593. 

The function of the master is to assist the court, not to 
mislead it. The master in this case cannot recommend a de- 
cree in divorce based upon a record which, to say the least, 
does not show affirmatively jurisdiction of the person of one 
of the parties to the proceeding, and which in the judgment 
of the master strongly negatives such jurisdiction. 

« « * * « * « 

If the Court be of the opinion that the subpoena in this 
case was signed in accordance with the requirements of the 
Act of March 13, 1815, as amended by the Acts of April 20, 
1911, P. L. 71 ; June 1, 1915, P. L. 674 and May 8, 1919, P. L. 
164, then the master is of opinion that the prayer of the li- 
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bellant in this case should be granted. If the court be of 
opinion that the subpoena is not so sisrned then the mast^ is 
of opinion that the libel should be dismissed. 

Hargest, P. J., March 21, 1921. 

The master, in an able and carefully considered report, 
raises a question of serious importance and fraught with 
tremendous consequences. He is of opinion that the sub- 
poena is insufficient to support the proceeding in divorce be- 
cause it was not signed by one of the judges of this Court. 

It is not known when subpoenas were signed in this 
county by the judges, and we are advised that for many 
years, perhaps since the Act of April 14, 1834, P. L. S35, 3 
Purd. 3672, it has been the almost universal practice in this 
State, for prothonotaries to sign and affix the seal of the 
Court to subpoenas in divorce. 

The second section of the Act of March 18, 1815, P. L. 
286, 1 Purd. 1239, provides that upon a petition or Ubel in di- 
vorce "a subpoena shall issue from the said Court, signed by 
one of the judges thereof." Section 77 of the Act of April 
14, 1834, P. L. 333, 355, provides that the prothonotary of 
the Court of Common Pleas "s(haU have power to sign and 
affix the seal of the respective Court to all writs and pro- 
cess." 

' The second section of the Act of March 13, 1815, was 
amended by the Act of April 20, 1911, P. L. 71, the Act of 
June 1, 1915, P.L. 674 and also by the Act of May 8, 1919,P.L. 
164, and the amended sections retain the requirement that 
the subpoena shall be signed by a judge. The master is of 
opinion that these amendments of the Act of 1815 have the 
affect of repealing the Act of 1834, and that at least since 
the Act of April 20, 1911, all subpoenas in divorce were re- 
quired to be signed by a judge of the Court, in order to give 
the Court jurisdiction. If this be so, it will have the effect 
of hullifying all divorces granted since 1911, making a multi- 
tude of children illegitimate, and seriously affecting pro- 
perty rights. 

If this conclusion is manifest and clear, the Court ought 
not to shrink from declaring the law as it is written. We 
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recognize the principle that "the commands of a statute can- 
not be waived or dispensed with by a Court. -They require 
implicit obedience as well from the Court as from its suitors. 
• * * * Courts have no dispensing power, even in mat- 
ters of practice, when the legislature has spoken." Singer 
vs. d; L. & W. R. R. Co., 254 Pa. 502, 504. But we also recog- 
nize the principle that "a statute is not to be so interpreted 
as to interfere with, or injure the rights of, persona without 
compensation, unless there is no escape from such construc- 
tion." Endlich on Interpretation of Statutes, page 336. 

The courts have held tiiat the Act of April U, 1884, P. 
L. 333, superseded the Act of March 13, 1815, P. L. 286, re- 
quiring the judge to sign the subpoena in divorce. White vs. 
White, 18 Dist. Rep. 434 ; McQuaide vs. McQuaide, 8 Montg. 
150. 

But these cases do not help us if the Act of 1834 is re- 
pealed by the amendments of 1911, 1915 and 1919, unless, as 
the courts have also decided, where the judge signs the en- 
dorsement on the libel awarding the subpoena it is a sub- 
stantia] compliance with the Act of 1815. Michaels vs. Mi- 
chaels, Somerset Legal Journal, Vol. I, page 90. McQuaide 
vs. McQuaide, supra. 

In the last mentioned case Judge Swartz said : "At the 
time this divorce proceeding was instituted it was not the 
practice of this Court to sign the subpoena. The libels were 
presented, and the judge under his hand directed a subpoena 
to issue. This method of procedure is pointed out by our 
standard text-books on practice, and we are informed is fol- 
lowed in many judicial districts of the State. If the omission 
to sign the subpoena is a sufficient ground for vacating the 
decree, them many divorces granted in this Commonwealth 
must fall when attacked. The alleged defect in the proceed- 
ings is not of sufficient moment, in our judgment, to induce 
us to lead in the assault." 

We are of opinion, also, that the signing by the Court of 
the order awarding a subpoena, which has been the uniform 
practice pursued for many years through the State, is a 
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substantial compliance with the Aft of 1815, but we do not 
rest our decision upon that concluwon alone. 

In our opinion the Legislature did not intend to repeal 
the Act of 1834 by the amendments to the Act of 1815 pas- 
sed in 1911, 1915 and 1919. 

"The hardship or inconvenience that would result from 
one possible interpretation of the words of a statute, may be 
considered amongst, other things in determining the legis- 
lative intent, where the words are as plainly open to an in- 
terpretation that would lead to a different result, and still 
not defeat the general purpose of the enactment." Riley vs. 
Pennsylvania Co., 32 Pa. Super. Ct. 579, 580. 

There were nearly one hundred years between the pas- 
sage of the original Act of 1815 and the amendment of 1911 ; 
and seventy-seven years between the Act of 1834 directing 
the prothonotary to sign all writs and process, and t^e 
amendment of 1911. It is unthinkable that the Legislature, 
by the amendments of the Act of 1815 in 1911, 1915 and 
1919, would renew a practice which for nearly a century was 
obsolete. We must therefore ascertain whether such was 
either the intention, or the effect, of these amendments of 
the Act of 1815. 

It is not true, as a general proposition, that the amend- 
ment of a prior statute repeals an intervening one. The in- 
tention to affect such repeal must be manifest. 

In 36 Cyc. 1084, it is said : 

"Nor does a later law, which is merely a re-enactment of 
a former, repeal an intermediate act which qualifies or limits 
the first one, but such intermediate act will be deemed to re- 
main in force, and to qualify or modify the new act in the 
same manner as it did the first." 

We think this principle is settled by the case of Provi- 
dent Life & Trust Company vs. Klemmer, et al, 257 Pa. 91. 
In that case the Act of June 7, 1911, amended section 21 of 
the Act of 1893, which was a supplement to the Act of 1889. 

The Act of 1889 was itself a supplement to the Act of 
1879 and contained a complete system for the taxation of se- 
curities held by corporations. The Act of June 7, 1911, P. L. 
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673, was Ml amendment to the earlier Acts and provided for 
the imposition of a personal property tax on certain kinds of 
securities of corporations. The Act of June 17, 1913, P. L. 
507, related to the personal property tax, but did not contain 
the language used in the Act of June 7, 1911, which taxed 
tliose securities. The plaintiff insisted that the Actof Junel7, 
1913, dealing with the subject repealed, by implication, the 
Act of June 7, 1911, but the Supreme Ck>urt held that it was 
not the legislative intention to repeal the Act of June 7, 1911. 
Among other things the Court said, page 101 : 

"The legislative intent is the vital force of an act of as- 
sembly, and even if a subsequent statute, taken strictly and 
grammatically, is contrariant to a previous statute, yet if, at 
the same time, the intention of the legislature is apparent 
that the previous statute shall not be repealed, it remains un- 
affected by the subsequent one. * • • In Sifred vs. 
Commonwealth, 104 Pa. 179, 181, we said 'The leaning of the 
courts is strong against repealing the positive provisions of 
a former statute by construction. The more natural, if not 
necessary, inference in all such cases is, ^hat the legislature 
intends the new law to be auxiliary to, and in aid of the pur- 
poses of, the old law. There should therefore be such a man- 
ifest and total repugnancy in the provisions of the new law 
as to lead to the conclusion that the latter law abrogated, aad 
was designed to abrogate, the former.' " Merritt vs. Whit- 
lock, 200 Pa. 50. Commonwealth vs .Pottsville, 246 Pa. 468. 

What then, was the legislative intent in amending the 
Act of 1815 ? It is apparent that the amendment of 1911 
was intended to take away the right to haf e the issue deter- 
mined by the jury as of course, and to permit the Court to 
determine whether the issue could be so tried "without pre- 
judice to public morals," and if the Court found that an issue 
could not be so tried, to refuse it. This amendment was also 
intended to provide for masters in divorce proceedings. It is 
also apparent that the amendment of 1915 was foi- the sole 
purpose of eliminating the requirement that the wife should 
file a libel in divorce by her next friends, and also the re- 
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quirement that the libel should be sworn to before one of the 
judges of the court, or a justice of the peace, by permitting 
the affidavit to be taken before "any person in the county 
legally authorized to take acknowledgements." 

,It is equally apparent that the amendment of 1919 wjis to 
eliminate the requirement that the subpoena should be serv- 
ed fifteen days before the return day and to provide that it 
may "be served on or before the return day of the same" and 
to validate divorces in which the "strvice had heretofore 
been made fifteen days of the return day." 

We think these are the sole purposes of the three amend- 
ment$ refen-ed to. 

We can discover no legislative intention of reviving an 
antiquated and obsolete practice of requiring the judge to 
sign the subpoena in person. 

The master has found that, except for the signing of the 
subpoena, the proceedings are regular, and the facts justify 
a decree in favor of the libellant, which decree will be signed 
when presented by counsel upon payment of all costs.' 



VOLTZ V. COUNTY OF ERIE 

Assessors — Duties of — Time of performing services — 
County Controller— Act of 1919, P. L. 35— Act of 1909, P. L. 
437, Sec. 9. 

The County Assessor under the Act of 1919, P. L. 35, shall keep 
account of the days actually employed in the performance of his duties 
for which ht shall receive five doHars per day, but he must follow the 
procedure prescribed by the Act of Assembly by filing with the Ctwn- 
miasioners a statement of the day^ employed and the amount claimed 
for his services and also present the same to the controller for hia 
endorsement or audit. 

Demurrer to Plaintiffs Statement, No. 449 February 
Term, 1921. C. P. Erie County. 
M. Levant Davis for Plaintiff. 
P. V. Gifford, County Solicitor for Defendant 
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Plaintiff, in his statement, claims for services as county 
assessor from the first day of January, 1920, to the seventh 
day of July, 1920, 153 days necessarily and actually employ- 
ed in the performance of his duties as county assessor at five 
dollars per day. There is no dispute as to the election or 
qualification of the plaintiff. 

The defendant demurs or rather files an affidavit of de- 
fense in the nature of a demurrer to plaintiff's statement 
and for cause of such demurrer says: 

First: That plaintiff is not entitled und^ the law to 
the compensation claimed. 

Second : That the bill for services must be presented to 
the controller before plaintiff can Inaintain the action. 

The third, fourth and fifth causes for demurrei' are 
corollaries growing out of the first two. 

In our opinion the first cause for demurrer is not well 
taken, while the second is. As we gather from the arguments 
and the briefs of the parties, the claim of the defendant is 
that the assessor can collect for services rendered only after 
he has received his duplicate, triennial or re-assessment; in 
other words, his services cannot be commenced until that 
time and must be completed by December 31st succeeding 
and that, therefore, the claim made being for services prior 
to the time ol receiving a duplicate, there is no warrant in 
law for the payment thereof. ' 

The act of 1919 provides the assessor "shall keep an ac- 
count of the several days by him actually employed in the 
performance of his duties and shall make return of the same 
to the county commissioners, verified by his oath or affirma- 
tion and for each day necessarily so employed he shall re- 
ceive the sum of five dollars." 

There is no reference in this act to any time at which 
his services shall commence or end and as the triennial, or re- 
assessment, is only one of several duties imposed upon the 
assessor, it could not have been the intention of the legisla- 
ture under this act to direct payment for some and exclude 
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payment for other 'services required by law to be by liim 
done. There are a large number of duties required of the as- 
sessors other than those of triennial, or re-assessment and it 
would be just as reasonable to argue that the assessor is not 
to be paid for making these as it would be to argue that he 
is not to be paid for services imposed by ttie act of 1913 or 
any other act. 

For this reason, as previously stated, we believe the 
first cause for demurrer is not well taken. 

As to the second cause for demurrer, the act of 1895, P. 
L. 402, creating the office of county controller, provides that 
the "Commissioners shall draw no warrant on the controller 
for any debt, or claim, etc., not audited and approved by the 
controller, except for fees of jurors, etc. The act of 1909, 
Section 9, page 437, provides that "after the controller shall 
have assumed the duties of his office, the commissioners of 
said county shall draw no warrant for any debt, or claim, or 
demand, etc., not audited and approved by the controllet^, and 
Section 8 provides, that "all persons having claims shall first 
present the same to the controller and if required make oath 
or affirmation before him of the correctness thereof, etc. 
Hence it follows that it is the duty of the assessor under the 
act of 1919 to file a statement of the days employed and 
amount claimed for his services with the commissioners and 
also present the same to the controller for his endorsement 
or audit and that being the procedure prescribed by the act 
of assembly, it must be followed. 

The case relied upon by defendant (Marquette vs. Berks 
County, 3 Sup. Ct. 36) is not in point as the word "duties" in 
the act of 1919, page 38, does not refer to the same thing as 
the same term used in the act of 1834, for the reason that 
there have been many other "duties" imposed upon assessors 
since that act and prior to the act of 1919, which were not 
contemplated by the act of 1834 or its supplements. 

Entertaining these views, it is now, therefore, the 18th 
day of April, 1921, ordered that the plaintiff may within fif- 
teen days from the date hereof present his claim to the con- 
troller, nunc pro tunc, and, if necessary later, amend his 
statement accordingly. 
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Notes — Fraud — Preferred debt. 

"If a creditor takes a judgmetit, or conveyance, or payment in any 
form to secure an actual de1:rt, the transaction will b« valid against 
other creditors, althoug^h he knew that the effect would be to poatpone 
otihers; that the debtor intended it to have that effect, and although he 
took it to aid that effect, to protect himself. The criterion is not the 
effect, but the fraudulent intent. 

To impeach th<> payment or securing of an actual dd:>t there 
should be evidence tend'ir.g to show either, first, some other advantage 
f^T benefit to the debtor beyond the discharge of his obligation; or, 
secondly some other benefit to tlie creditor beyond mere payment oi 
his debt; or lastly, swnie imjury to the other creditors beyond mere 
postponement of the debt pi^erred." 

Rule to pay money into court . No. 375, February Term, 
1921. C. P. Erie County. 

Gunnison, Fish, Gifford & Chapin for Plaintiff and Gar- 
nishee. 

HIRT, J., April 13, 1921. 

In January, 1910, judgment was entered against the 
above defendant on a verdict of a jury in an action of tres- 
pass brought by plaintiff to November Term, 1910. No ex- 
ecution was issued on this judgment, but in January, 1921, 
plaintiff issued a sci. fa. to revive the judgment, returnable 
February 7, 1921. On February 9, 1921, judgment was en- 
tered on the sci. fa. in the sum of $2306.25 for want of ap- 
I>earance and affidavit of defense and on February 10, 1921, 
a writ of fi. fa. was issued thereon. 

In November, 1920, W. C. Culbertson negotiated a loan 
for $3500.00 with the First Nat. Bank and gave the bank his 
notes for that amount, payable Jan. 31, 1921. W. C. Culbert- 
son was without credit at the bank and to secure the loan his 
father, W. M. Culbertson, delivered to the bank a certificate 
owned by him for fifty shares of stock in National Bank of 
Girard. These notes were unpaid at maturity, whereupon 
W. M. Culbertson paid his son's obligation at the bank and 
on February 4, 1921, took from him a judgment note for 
$3500.00. On the same day judgment was entered and ex- 
ecution issued thereon and the sheriff made $1525.00 on the 
sale of personal property of W. C. Culbertson on this execu- 
tion. 
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Plaintiff then presented his petition averring that the 
note for $3500.00 was given by W. C. Culbertson to hisfather 
without consideration and for the purpose of defrauding 
plaintiff and praying that the proceeds of sale in the hands 
of the sheriff be paid into court pending inquiry into the va- 
lidity of the judgment, execution and sale. The rule granted 
on this petition is now before the Court. 

Fraud cannot be presumed, but must be clearly and dis- 
tinctly proved by the party alleging it. And at the outset it 
must be observed that there is nothing before the Court to 
support a legal inference of fraud as to the consideration for 
this note. W. M. Culbertson paid a debt of his son amount- 
ing to $3500.00 and took his note for that amount, and this 
note was given for a valid existing debt, due on the day the 
note was delivered. As to the allegation that the note was 
given for the purpose of defrauding plaintiff, the testimony 
will support the following inferences : The sci. fa. on plain- 
tiff's judgment was returnable February 7, 1921. Three 
days before judgment could be taken on the sci. fa. judg- 
ment was entered on the note given to W. M. Culbertson by 
his son and execution issued thereon. When the note was 
given to W. M. Culbertson by W. C. Culbertson he knew that 
^ judgment would be entered thereon and that execution would 
immediately issue and that his personal property would be 
sold. There is no proof that the note was given for the pur- 
pose of forcing plaintiff to compromise his judgment, though 
defendant testified that prior to giving the note he told 
plaintiff's attorneys that "they could accept $500,00 and if 
they insisted on payment they could put me through bank- 
ruptcy and they would get nothing." There is no evidence 
of a threat on the part of defendant that he would file a vol- 
untary petiticn m bankruptcy if this offer wad not accepted, 
though it is admitted that by confession of judgment to his 
father defendant intended to prefer him as a creditor and to 
postpone the collection of plaintiff's claim. 

On these uncontradicted facts we are of the opinioii that 
Snayberger vs. Fahl, 195 Pa. 336, disposes of this caso. It 
was there held: "If a creditor takes a judgment, or convey- 
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ance, or payment in any form to secure an actual debt, the 
transaction will be valid against other creditors, although he 
knew that the effect would be to postpone others; that the 
debtor intended it to have iAi^t effect; and although he took 
it to aid that effect to protect himself. The criterion is not 
the effect, but the fraudulent intent. 

To impeach the payment or securing of an actual debt 
there should be evidence tending to show either, first, some 
other advantage or benefit to the debtor beyond the dis- 
charge of his obligation ; or, secondly, gome other benefit to 
the creditor beyond mere payment of his debt; or, lastly, 
some injury to the other creditors beyond mere postponment 
of the debt preferred." 

The facts in this case distinguish it from Bunn, Raiguel 
vs. Ahl, 29 Pa. 387, on which plaintiff relies. In that case ac- 
counts of creditors were not in judgment; the note on which 
judgment was confessed was given and used for the purpose 
of forcing a compromise of the accounts of non-judgment 
creditors. In .the case at bar the offer of compromise was 
' made before the confession-of judgment to W. M. Culbertson 
and this judgment was not used to force a compromise, but 
to prefer a creditor. Furthermore, plaintiff's judgment 
has been of record since 1910 and at all times since entry, 
plaintiff has been in position to issue execution thereon 
against the personal property of defendant. If plaintiff pur- 
posed collecting his judgment out of this personal property 
he should have issued an execution with his sci. fa. in Jan- 
uary, 1921, under the act of May 19, 1887, P. L. 132. If he did 
not intend to look to this personal property hecan hardly com- 
plain of its having been sold on execution by another judg- 
ment creditor. 

The rule, therefore, granted February 15, 1921, is now, 
April 13, 1921, discharged. 
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Life Tenant — Duty to pay ;taxes and repairs — ^That part 
of the realty is unproductive does not alter the rule. 

The duty is imposed by law on a tenant for life to pay all of the 

taxes and repairs to the extent of the income produced by all of the 
land in the estate. Tl^t the realty consista of a number of separate 
pieces of land, some of them unproductive, does not alter the rule. 

Citation to appoint sequestrator. No. 225 May Term, 
1920. C. P. Erie County. 

J. M. Force for Plaintiff. 

HIRT, J., May 2, 1921. 

This is a citation awarded on plaintiff's petition under 
the Act of May 24, 1887, P. L. 188, which provides "That 
the courts of common pleas of the respective counties, where 
any real estate, which is subject to an estate for life or for 
years, is situated, shall have jurisdiction to appoint a sc 
questrator of the rents, issues and profits of such real estate 
in all cases where the owner of such remainder or reversion 
shall present a petition to such court, under oath, stating 
the facts, alleging that the tenant for life or for years of 
such real estate, being liable to apply the said rents, issues 
and income to the taxes, charges, assessments, incumbrances 
or repairs of such real estate has failed to do so and chat 
such failure is an injury to such remainder or reversion, and 
such court shall thereupon cause a citation to issue to such 
tenant for life or for years to appear at a day to be fixed 
not less than ten days thereafter, and answer the petition." 

FINDINGS OF FACT. 

1. Cecelia C. McDannell, in her life time, was seized in 
fee of three pieces of land situate in the City of Erie and 
fourpieces of land situate in Miltcreek Township, Erie County 
Pennsylvania, described in plaintiff's petition. 

2. Cecelia C. McDannell died intestate on December 
28, 1917, leaving to survive her, William Weddige, her hus- 
band, who by his election became tenant by courtesy of all 
of the above real estate. 
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3. Plaintiffs are the owners of the remainder after the 
termination of the life estate of William Weddige in all of 
the above referred to real estate, 

4. The three pieces of land in the City of Erie are va" 
cant and produce no income. The four pieces of land in 
Millcreek Township in 1920 produced an income of $539.00, 
and defendant occupied a dwelling house thereon, which 
has a rental value of about $480.00 a year. 

5. Defendant has paid the taxes on the land in Mill- 
creek Township, but has refused to pay the taxes on the 
three pieces of land in the City of Erie. The city taxes have 
been paid by Sydney McDannell, plaintiff, for the protection 
of the remainder men. 

6. The taxes for 1920 on the Millcreek property 
amounted to $452.00 and the taxes on the city property for 
the same year to $311.09. 

DISCUSSION. 

The facts in this case, baaed on the returns for 1920, 
justify the conclusion that the annual rental value of all of 
the real estate is about $1019.00 and that the total taxes 
based on figures for the same year amount to $783.09. Ad- 
mittedly all of the profits have been received or enjoyed 
by defendant, but, nevertheless, he has refused to pay the 
taxes on the property amounting annually to about $300.00. 
The sole question raised by this case is whether a life tenant 
may enjoy all of the benefits accruing to him by reason of 
his tenancy without assuming all of the burdens imposed 
upon him by law. That in this estate the realty consists of 
a number of separate pieces of land does not, in our opinion, 
affect the question involved; the lands though physically 
separate, are united in one estate and in the contemplation 
of law are one piece of land, and a defendant, so long as he 
retains title by courtesy to all of the land, must assume the 
whole burden of the taxes if he would receive the benefit 
of all of the income. No authority directly in point has been 
called to oUr attention and we have been unable to find such 
authority, but, nevertiieless, on the decisions fixing the ob- 
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ligation of a life tenant, we are convinced that such tenant 
must pay the taxes and repairs on all of the land, at least 
to the extent of the income received or enjoyed by him. 

CONCLUSIONS OF LAW. 

1.' It is the duty of a life tenant to pay the taxes and 
repairs, Piper's Estate, 2 W. N. C. 711, and upon his neglect, 
the remaindermen, who pays the taxes, may recover the 
amount thereof from the life tenant. Shues Estate 6 
York, 25. 

2. The duty is imposed by law on defendant to pay all 
of the taxes and repairs to the extent of the income produced 
by all of the land in this estate. 

3. Defendant having failed in this duty imposed upon 
him by law, a sequestrator should be appointed under the 
Act of May 24, 1887, P. L. 188, for the protection of the re- 
maindermen. 

ORDER. 

It is, therefore, now, May 2, 1921, ordered and decreed 
that defendant, within ten days from the date hereof, enter 
security in the sum of $2000.00 with surety to be approved 
by the Court, conditioned that he pay within 60 days, to the 
person entitled thereto, all taxes on the above real estate 
paid by plaintiffs or any of them since December 28, 1917, 
and further conditioned that defendant pay all taxes now 
in arrears and hereafter apply the rents, issues and income, 
of the real estate, whether collected or enjoyed by him, to 
the payment of all taxes, assessments or repairs, failing 
which a sequestrator will be appointed. 
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ZIMMERMAN, ET AL V. THE CITY OF ERIE 

Evidence— Act of April 2, 1903, P. L. 124— Admissiba- 
ity of report of viewers — Assessed valuations inadmissible. 

Under the Act of April 2. lfK)3, P. L. 124, the report of viewers is 
admissible as prima facie evidence of the benefits assessed, but only 
when the report has been finally ajiproved, coiifirmed, modified or 



Rule for new trial. No. 494 February Term, 1921. C. P. 
Erie County. 

C. G. Brevillier and M. L. Davis for Plaintiff. 

HIRl?. J., May 1921. 

This is a rule granted on defendant's motion for a new 
trial. 

The action is an appeal from the award of viewers ap> 
pointed to assess benefits and award damages resulting from 
the laying out and extending Ash Street southwardly 
through plaintiffs' property. On the appeal the jury found 
for the plaintiffs. 

The errors argued in support of the rule are the follow- 
ing: 

1. The Court erred in refusing to admit in evidence the 
viewers report. 

2. The Court erred in refusing to allow the defendant 
to offer in evidence the assessment books showing the asses- 
sed valuation of the property in question 

The Act of April 2, 1903, P. L. 124, gives the right of ap- 
peal and provides that "upon the trial of any such appeal in 
Court, the report of the viewers, as finally approved, con- 
firmed, modified or changed by the Court sh^I be prima 
facie evidence of the benefits as therein mentioned." At the 
trial of this case the report of the viewers was offered as evi- 
dence of the benefits accruing to plaintiffs' property ; this 
offer was refused for the reason that the report had not been 
finally approved, confirmed or modified by the Court. It is 
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difficult to see how the viewers' report would be admissible 
in evidence for any purpose in the absence of a statute mak- 
ing it competent evidence. And under the statute it is made 
admissible as prima facie evidence of the benefits assessed, 
but only when the report had been finally "approved, con- 
firmed, modified or changed by the Court. This confirmation 
may be as of course by the Prothonotary, or by the Court 
when exceptions have been filed. In this case the record 
does not show that the report had been finally confirmed 
and, therefore, the facts do not bring it within the statute 
and the report was properly exclufied from the evidence by 
the Court. 

The offer of the assessment books in evidence was pro- 
perly refused by the Court, for assessed valuations are mere- 
ly the opinions of the assessor and are unreliable as a means 
of showing the real or market value of the land. Marine 
Coal Co. vs. Pittsburgh M. & Y. K. R. Co., 246 Pa. 478 ; Han- 
over Water Co. vs. Ashland Iron Co., 84 Pa 279. 

This case was finally tried on the merits and the verdict 
on the evidence is not excessive. 

The rule, therefore, granted March 1, 1921, is now. May 
1921, discharged and the Prothonotary is directed to 
enter judgment on tiie verdict of the jury fee. 



GEM CITY WHOLESALE GROCERY V. WENECKI 
AND PRZYGODZINSKI. 

Domestic Attachments-Act of June 10, 1836, P. L. 606 
— Service of Writ. 

The fact that a writ of domestic attachment under the Act of 
Jane 13, 1836, P. L. 606, was served peraonally on defendants negatives 
the avermenLs in the affidavit that defendants have absconded or con- 
cealed themselves and where the return of the Sheriff ebows personal 
BeFvice the attachment will be dissolved. 
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Rule to dissolve Domestic Attachment, No. 290 May 
Term, 1921. C P. Erie County. 

E. A. Solomon for Plaintiff. 

HIRT, J., May 7, 1921. 

This is a rule granted on defendants' petition to dissolve 
a writ of domestic attachment. The writ was issued on an 
affidavit under the Act of June 13, 1836, P. L. 606. 

By the terms of this act, attachment will issue if a debt- 
or shall have absconded from the place of usual abode, or 
shall have remained absent from this commonwealth, or 
shall have confined himself in his own house or conceded 
himself elsewhere with the design to defraud his creditors. 

Return of service of the attachment was made by the 
sheriff in part as follows : "April 8, 1921, attached as within 

commanded all and singular the goods and chattels of the 

within defendants and summoned Anthony Wenecki and 

Al Frzygodzinski, doing business as Wenecki and Przygod- 
zinski defendants, by delivering a true and attested copy of 
the within attachment to each of them and reading contents 
thereof to each one personally." 

It is not necessary to consider the testimony taken in 
suppori; of the rule for the reason that the sheriff's return in 
itself indicates that this attachment improperly issued. A 
writ cannot be served personally on one who has absconded 
or has remained absent from the commonwealth, nor on one 
who has confined himself in his own house, or concealed him- 
self elsewhere and the fact that the writ was served on each 
of the defendants personally negatives the essential aver- 
ments of the affidavit upon which an attachment under £his 
act must be founded. 

The rule granted April 8, 1921, is now. May 7, 1921, 
made absolute. 
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Workmen's CompensatioB Law — Appeal — On appeal the 
Court is without authority to consider the weight of the evi- 
dence. 

Whetiier or not there is competent evidence to support a findiing of 
fact, essenUal to an award, misea a. question of law on which an appeal 
lies from the order of the Workmen's Compensation Board. 

On the appeal the Court is without authority to consider whether 
the findings of fact arr sustained by the weight of the testimony or 
whether the facts will support a different finding; if there is competent 
evidence to support the findings of fact of the Board the award must 
be af^rmed. 

Appeal from decision of the Workmen's Compensation 
Board, No. 294 September Term, 1920. C P. Erie County. 
Gunnison, Fish, Gifford & Chapin for Defendant. 
HIRT, J., May 4, 1921. 

This is an-appeal from the decision of the Workmen's 
Compensation Board affirming the conclusions of law and 
award of the referee. Eight exceptions have been filed with 
the appeal raising the sole question of law as to whether 
there is competent evidence to support the finding of fact 
that the death of Martin C. Raid resulted from septic pneu- 
monia induced by an injury sustained by him in the course of 
employment and while he was actually engaged in the fur- 
therance of the business of defendant. 

It is not denied that deceased was injured on November 
10, 1919, in defendant's plant in the course of his employ- 
ment while attempting to move a heavy core weighing up- 
wards of one thousand pounds. According to the testimony 
of an eye-witness, the core rolled on to his left knee and then 
fell, fracturing the leg between the knee and the ankle. The 
attending physician testified that the injury resulted in a 
compound fracture of the left leg below the knee, but that 
an examination disclosed no outward evidence of injury 
above the knee; that about a week after the injury cramps 
developed in the muscles above the knee; that the injury be- 
low the knee might have produced the condition above the 
knee, though not necessarily so; that large blood clots form- 
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ed above the knee, and after an operation on January 26, 
1920, the wound became infected; that on January 31, 1920, 
pneumonia developed, resulting in deat^ eight days later; 
that pneumonia was the primary cause of death and the in- 
jury was secondary; that the condition in the leg was far 
from well when pneumonia developed. He also testified that 
at the time deceased contracted pneumonia there was an ep- 
idemic of influenza in the hospit^, a disease which commonly 
develops into pneumonia, but that Raid, in his opinion, did 
not have influenza. 

Another physician examined the body shortly after 
death and in his opinion, based on septic infection found in 
the leg, death was caused by septic pneumonia induced by 
the injury. The medical advisor of the Board after hearing 
the testimony in the case and after having qualified, testi- 
fied that he would be inclined to attribute the pneumonia 
which resulted in death to the injury, though in fact the 
pneumonia and the accident may have been merely co-inci- 
dent. He also testified that blood clots above the knee re- 
sulted from a slow bleeding due to a rupture of an artery or 
vein which might have been caused by a sudden twisting 
when the core fell on the leg; that the cramps eight days 
after the injury would indicate this condition without out- 
ward evidence and that after the operation there was a point 
of entry for the infection. 

On this testimony we are convinced that there is com- 
petent evidence to support the findings of fact of the Referee 
affirmed by the Board. Deceased was injured below the 
knee In the course of his employment. Eight days after the 
injury, blood clots formed above the knee. Without direct 
testimony and disregarding the opinion evidence of the phy- 
sicians, there is circumstantial evidence sufficient to connect 
the condition above the knee with original injury in the ab- 
sence of testimony tending to show an abnormal condition 
above the knee before the injury. McCauley vs. Imperial W. 
Co. 261 Pa. 312. After an operation to remove these blood 
dote, the wound became infected and death resulted from 
pfiBUinonia. The testimony will support the conclusion that 
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the pneumonia was the result of the septic condition. 
Here is a chain of competent testimony disclosing 
a casual connection between the original injury, 
the blood clots above the knee, the infection and the pneu- 
monia which ultimately resulted in death. 

Whether or not these findings are sustained by the 
weight of the evidence or whether the testimony will lead to 
the conclusion that deceased died of pneumonia resulting 
from influenza are questions which we are without author- 
ity to conisder. 

Having concluded that the testimony discloses compet- 
ent evidence in support of the essential facts found by the 
Referee, the order of the Board 'affirming the conclusions of 
Referee and the award, must be sustained. 

And now, May 4, 1921, the conclusions of law of the 
Compensation Board are affirmed and judgment is directed 
to be entered in favor of the plaintiff and against the de- 
fendant in the sum of $5902.83 to be paid in accordance with 
the order of the Board. 



COMMWEALTH VS. MILES B. KITTS 

Indictment — Trial by Jury — Eligibility of jurors — Sec- 
tion 6 of Article I of Constitution of Pennsylvania — Act of 
1867, P. L. 62. 

Article I, Sec. 6 of the Constitution of Pennsylvania provides that 
"trial by jury shail be as heretofore and the right thereof remain in- 
violate," which has bpen incorpoiated in each of the Constitutions of 
Pennsylvania since 1776. 

At the time of the framing of our first Constitution, trial by jury 
had been according to the Common Law. Under the first ConatitutitHi 
and each succeeding Constitution of this Commonwealth, trial by jury 
was continued as heretofore that is. under the Common Law. At Qie 
Common Law a woman wss ineligible to serve as a juror. The Act of 
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1867 P. L. 62, did not change the Common Law Rule as to the sex of 
jurors. 

The 19ti» amendment to the. United States Constitution, making 
wunen qualified electors, did not alter the Pennsylvania Constitution 
by extending to wmnen the right to serve as either petit or grand 
jurors. 

Cities of the third class — Indictment of Mayor for fail- 
ure to perform duties— Act of 1913, P. L. 568. 

Hie Mayor of a CiLy cannot be indicted at Common Law for failure 
to dischai^ the duties of his office with fidelity. Also an indictment 
will be quashed which is based upon Section 3 of Article 7 of the Act 
of Jane 27, 1913, instead of Section 14 of Article 4 of the said Act. 

Motion to quash indictment, No. 128 February Sessions, 
1921. Q. S. Erie County. 

Samuel L. Gilson, SpeciM District Attorney for Com- 
monwealth. 

S. Y. Rossiter for Defendant. 

BOUTON, P. J., 48th Judicial District, Specially Pre- 
siding, May 12, 1921. 

The defendant. Miles B. Kitts, stands charged in an in- 
dictment containing one count with "Failure, Neglect and 
Refusal as Mayor of the City of Erie and a Public Officer to 
Perform the Duties Imposed Upon Him by Law." The in- 
dictment reads as follows: 

"In the Court of Quarter Sessions late of said county, 
yeoman, on February Sessions, 1921. 

County of Erie : ss. 

The Grand Inquest of ttie Commonwealth of Pennsyl- 
vania now inquiring in and for the body of the County of 
Erie, on their respective oaths and affirmations, do present 
that one Miles B. Kitts, late of said county, yeoman, on the 
tenth day of March, One Thousand Nine Hundred and 
Twenty, and at sundry other times, at the county aforesaid, 
within the jurisdiction of this court, being then and there 
mayor of the city of Erie, county of Erie aforesaid, and a 
pubhc officer, duly elected to said office of mayor, and acting 
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as mayor of the city of Erie, and it being his duty, by virtue 
of the Provisions of Section 3 of Article VII of an Act of the 
General Assembly of the Comnionwealth of Pennsylvania, 
duly passed py said General Assembly, and approved by the 
Governor of the Commonwealth of Pennsylvania, on the 27th 
day of June, in the year of our Lord One Thousand Nine 
Hundred and Thirteen, which said act of the General Assem- 
bly was, on the day and year aforesaid, in force and effect 
within the city of Erie, county afpresaid, to be vigilant and 
active in causing the ordinances of the city, to-v^it, the city 
of Erie, county aforesaid and the laws of the Commonwealtii 
relating to the government of the city, to-wit, the city of 
Erie, county aforesaid, to be executed and enforced therein ; 
and there being, then and there, an ordinance of the city of 
Erie, duly adopted by the Councils of said city, and approved 
by the mayor thereof, being known as Ordinance Number 
Three Hundred and One, duly adopted and approved on the 
■ 20th day of December, in the year of our Lord One Thousand 
Eight Hundred and Eighty-seven, which provided in Section 
2 thereof as follows : 'No person shall keep a house of ill- 
fame, house of prostitution or assignation house within the 
city, or shall in any manner contribute to the support of such 
house, or shall voluntarily reside therein, or become an in- 
mate thereof,' which said ordinance was, on the said day and 
year aforesaid, in force within the said city of Erie, county 
aforesaid; and there being an act of the General Assembly 
of the Commonwealth of Pennsylvania, duly passed by the 
said General Assembly of the Commonwealth of Pennsyl- 
vania, and approved by the Governor of said Commonwealth 
on the 31st day of March, in the year of our Lord One Thous- 
and Eight Hundred and Sixty, which said act of the General 
Assembly of Pennsylvania provided in Section 43 thereof: 
'If any person shall keep and maintain a common bawdy 
house, or place for the practice of fornication, or shall know- 
ingly let or demise a house, or part thereof, to be so kept, he 
or she shall be guilty of a misdemeanor,' which said act of 
assembly was , on the day and year aforesaid, in force and 
effect within the city of Erie, county aforesaid ; he, the said 
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Miles B. Kitts, mayor aforesaid, notwithstanding the duty 
imposed upon him by law, as above set forth, unlawfully and 
willfully failed, neglected and refused as mayor as aforesaid, 
and a public officer of said city, to cause the said ordinance 
of the city of Erie, and the said act of the general assembly 
of the commonwealth of Pennsylvania, relating to the gov- 
ernment of the said city of Erie, to be executed and enforced 
therein, by permitting houses of ill-fame, houses of prosti- 
tution, assignation houses and bawdy houses to be conduct- 
ed within the said city of Erie, county aforesaid, at the time 
and times aforesaid, with the knowledge and consent of him, 
the said Miles B. Kitts, mayor as aforesaid, contrary to the 
act of the general assembly in such cases made and provided, 
and against the peace and dignity of the commonwealth of 
Pennsylvania. 

(Signed) 
C. ARTHUR BLASS, 

"District Attorney." 

THE OBJECTIONS 

Counsel for the defendant moved to quash the indict- 
ment for the following reasons : 

1. Said indictment does not set forth any crime or in- 
dictable offense. , 

2. Said indictment does not set forUi any facts constitut- 
ing a crime or indictable offense. 

3. Said indictment only sets forth a legal conclusion un- 
supported by facts. 

4. Said indictment is bad by reason of the lack of certain- 
ty as to time, place and other material and necessary facts 
and averments. 

5. Said indictment is bad by reason of duplicity and by 
reason of joinder in one count of various and different alleg- 
ed offenses. 

6. Said indictment is bad by reason of the failure to set 
forth specifically by *hat legal authority the said defendant 
held the office the duties of which it is alleged he failed to 
perform. 
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7. Said indictment is bad by reason of the failure to 
specifically state and set forth the manner whereby the de- 
fendant permitted the alleged violations of the ordinance of 
the city of Erie aiyl the act of assembly therein referred to 
and for failure to state the time and place thereof. 

8. Said indictment is bad by reason of the fact that the 
presentment upon which the same was based was founded 
illegally and unlawfully and upon testimony of witnesses not 
properly sworn by the honorable court and not qualified to 
appear before the grand jury finding the same. 

9. Said indictment is bad by reason of the fact that the 
same was found without a previous information, warrant of 
arrest and preliminary hearing whereby defendant was de- 
prived of constitutional rights without cause shown. 

10. Said indictment is bad by reason of the fact that the 
same deprived the defendant illegally of a preliminary hear- 
ing and the right under the Act of 1887, P. L. 158 of being 
heard by himself and witnesses at a preliminary hearing. 

11. Said indictment is bad by reason of the fact that no 
legal cause or reason was shown for the extraordinary me- 
thod by which the same was secured. 

12. Said indictment is generally bad, insufficient and de- 
fective. 

Additional Reason: Now comes defendant and for addi- 
tional reason for quashing said indictment alleges that said 
Grand Jury was illegally constituted in that the foreman 
thereof and several others were women." 

Defendant also demurs and for cause of demurrer avers : 

1. Said indictment does not set forth any crime or any 
indictable offense. 

2. Said indictment d<>es not set forth any facts consti- 
tuting a crime or indictable offense. 

3. Said indictment simply sets forth a legal conclusion 
unsupported by facts." 

It was admitted by the Commonwealth that the Grand 
Jury which found the bill was composed of 14 men and 5 
women and the indictment itself shows on its face that the 
foreman thereof was Mrs. W. M. Andrews, who is admitted 
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to be the wife of William M. Andrews, a resident of this 
county. 

The additional reason for quashing the indictment, to- 
wit, "That the Grand Jury was illegally constituted in that 
the foreman thereof and several others were women" we will 
deal with first. We consider thisaveryimportantque^tionand 
one which the courts of this state are entitled to have passed 
upon promptly. 

THE COMMON LAW 

At common law the right of every person charged with 
a criminal offense was to have his case passed upon by the 
Grand Jury and afterwards by a Petit Jury. He could not be 
convicted of a crime until at least twenty-four jurors had 
found against him, twelve at least being of the Grand Jury 
and twelve of the Petit Jury, and such jurors must at com- 
mon law be males. In Blackstone's Commentaries, Volume 3 
Star page 362, it is laid down as follows : "If a juryman be 
an alien bom, this is defect of birth ; if he be a slave or a 
bondman, this is defect of liberty, and he cannot be liber et 
legalis homo. Under the word homo, also, though a name 
common to both sexes the female is however excluded, 
propter defectum sexus ; except when a widow feigns herself 
with child, in order to exclude the next heir, and a supposi- 
tious birth is suspected to be intended ; then upon the ^vrit de 
ventre inspiciendo, a jury of women is to be irapannelled to 
try the question, whether with child or not." 

As to the Grand Jury, in Blackstone's Commentaries, 
Book 4, Star page 302, it is thus stated : "An indictment is a 
written accusation of one or more persons of a crime or mis- 
demeanor, preferred to and presented upon oath by a grand 
jury. To this end the sheriff of every county is bound to re- 
turn to every session of the peace, and every commission of 
oyer and terminer, and of general gaol-delivery, twenty-four 
^>od and lawful men of the county, some out of every hun- 
dred, to inquire, present, do, and execute all those things 
whidi on the part of our Lord the King, shall then and there 
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be commanded them. They ought to be uncertain; which 
seems to be casus plied by the legislature as the qualifica- 
tions of the petit jury, which were formerly equally vague 
and uncertain, but are now settled by several acta of parlia- 
ment. However they are usually gentlemen of the best fi- 
gure in ttie county." 

In American and English Encyclopedia of Law, second 
edition, volume 17, at page 1116, the rule is thus stated: 
"In the language of the original vaiire facias requiring the 
juror to be liber et legalis hoiiio, the word homo, tiiough a 
name given to both sexes, was regarded as applying to males 
only. And jury service has always been restricted to males, 
and the statute generally so provides, at least by implication. 
In Washington it has been decided that women are not com- 
petent jurors under an act making all qualified electors com- 
petent, though a later act made women qualified electors." 

In Byers and Davis vs. Commonwealth, 42 Pa. 89, Mr. 
Justice Strong said on page 94 "The founders of this state 
brought with them to their abode the usages to which they 
had been accustomed in the land from which they immigrat- 
ed. Among them was trial by jury. That mode of trial had 
long been considered the right of every Englishman, and it 
had come to be regarded as a ri^t too sacred to be surrend- 
ered or taken away. Even in England it was fundamental or 
constitutional, so far as any right can be where there is 
■ Its extent and its privileges, how and when it was to be en- 
joyed, were perfectly understood, and in bringing it with 
them the founders of the Commonwealth doubtless intended 
to bring it as they had enjoyed it. None of the framers of 
government or constitutions under which we have lived have 
contemplated any extension of the right beyond the limits 
within which it had been enjoyed previous to the settlement 
of the state or the adoption of the constitution. No intention 
to enlarge it appears in the laws agreed upon in England in 
1682. Our first constitution, that of 1776, declared that 
'trials by jury shall be as heretofore.' The Constitution of 
1790, and the amended one of 1838, adopted substantially the 
same provision. Their language was, 'trial by jury shall be 
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as heretofore, and the right thereof remain inviolate.' All 
looked to preservation, no extension. It is the old right, 
whatever it was, the one previously enjoyed, that must re- 
main inviolable, alike in its mode of enjoyment and in its ex- 
tent." And in Haines vs. Levin, 51 Pa. 412, Mr. Justice Ag- 
new on page 414 said, "The great purpose of the constitution 
in providing that 'trial by jury shall be as heretofore, and the 
right thereof remain inviolate,' was not to contract the 
power to furnish modes of civil procedure in courts of justice 
but to secure the right of trial by jury in its accustomed 
form before rights of person or property shall as heretofore, 
and the right of trial as it then existed was secured, and the 
trial itself protected from innovations which might destroy 
its utility and its security as a palladium of the liberties of 
the citizen. But beyond this point there is no limitation upon 
legislative power in constructing modes of redress for civil 
wrongs, and regulating their provisions." 

ACT OF 1867. 

Thus we have seen that at common law women were not 
eligiblefor jury dutyand if they were not eligible as petit jur- 
ors, they certainly were not as grand jurors, for the reason, 
fixst, as we have seen, that a defendant is entitled to have the 
unanimous decision of twenty-four jurors in order to con- 
vict him of crime, and second, the law requires the filling of 
the jury wheel with such a number as shall be designated by 
the court and in drawing therefrom of jurors for the courts 
of quarter session and oyer and terminer, the first twenty- 
four drawn from the wheel are to be grand jurors. It is con- 
tended on the part of the Commonwealth that the Act of 
April 10, 1867, P. L. 62, section 2, relative to meetings of 
jury commissioners makes all qualified electors competent 
jurors. The language of that portion of the section is as 
follows : ' "It shall be the duty of said jury commissioners, 
president judge, or additional law judge of the respective 
district, or a majority of them, to meet at the seat of justice 
of the respective counties, at least thirty days before the 
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first term of the court of common pleas, in every year, and 
thereupon proceed, with due diligence to select alternately, 
from the whole qualified electors of the respective county, at 
large, a number, such as at the term of the court of (com- 
mon) pleas next preceding shall by the said court be desig- 
nated of sober, intelligent and judicious persons, to serve as 
jurors in the several courts of such county during that 
year." 

In our opinion this act did not change the common law 
rule as to tha sex of jurors and all that it did was to require 
males to be qualified electors in order to be eligible for jury 
duty. It is certain that the nineteenth amendment to ttie 
federal constitution, making women qualified electors, did 
not remove disqualification of sex. In each of the several 
constitutions of the state of Pennsylvania, beginning with 
the first, the common law rule has been, in our opinion, un- 
changed. Section 6 of the Bill of Rights reads as follows: 
"Trial by jury shall be as heretofore and the right thttreof 
remain inviolate." It is urged, however, on the part of the 
Commonwealth that this has only reference to the class of 
cases to be tried by a jury and not to the qualifications of 
jurors. It seems to us that to raise this question is to answer 
it. If a citizen had the right to be tried only by a jury of 
males at the time of the adoption of the constitution, how 
can it be said that that right remains inviolate if a jury be 
composed partly of women who are not legal jurors at com- 
mon law. It seems to us that this clause of the Bill of Eights 
was intended to preserve to the citizens of this Common- 
wealth the same right and the same protection that they 
had under the common law. We are, therefore, of the opin- 
ion that under the constitution of Pennsylvania women are 
not competent jurors and should be excluded, propter defect- 
um sexus. If we are right in this, then the indictment in 
this case should be quashed (if for no other reason) for the 
reason that it was not found by a legally constituted grand 
jury. 

The oflfense charged in the indictment is the failure, 
neglect and refusal of the defendant to cause the ordinances 
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of the City of Erie, to-wit. No. 301, to be executed and en-' 
forced, by pfitmitting houses of ill-fame, houses of prostitu- 
tion, assignation houses and bawdy houses to be conducted 
within the said City of Erie and the indictment avers that 
it was the duty of the defendant "by virtue of the provisions 
of Section 3 of Article 7 of the Act of the General Assembly 
of the Commonwealth of Pennsylvania, duly passed by said 
General Assembly and approved by the governor of the Com- 
monwealth of Pennsylvania on the 27th day of June, in the 
year of Our Lord, 1913, which said act of General Assembly 
was on the day and year and in the city and county aforesaid 
in force, to be vigilant and active in causing the ordinances 
of the city, to-wit, the City of Erie and county aforesaid and 
the laws of the commonwealth relating to the government 
of the city, to-wit, the City of Erie and county aforesaid, to 
be executed and enforced therein." 

The section of the act of assembly above referred to is 
in part as follows : "The mayor shall be the chief executive 
magistrate of the city. It shall be his duty to be vigilant and 
active in causing tiie ordinances of the city and the laws of 
the commonwealth relating to the government of the city 
to be executed and enforced therein * * • • • •." 

The section quoted is from the act of the General As- 
sembly, No. 367, P. L. 1913, at page 568, the title of which is 
as follows: "Providing for the incorporation, regulation, and 
government of cities of the third class; regulating nomina- 
tion and election of municipal officers therein; and repeal- 
ing, consolidating, and extending existing laws in relation 
thereto.'" 

It will be noticed that no penalty is attached to section 
8 quoted, but section 14 of article 4 of said act is as follows : 
"All officers of the several cities of the third class, whether 
elected or appointed, shall, before entering upon their respeo- 
tive duties, take and subscribe the oath prescribed by section 
one of article seven of the constitution of this common 
wealth. Any person refusing to take such oath shall for- 
feit his right to the office; and any person guilty of violation 
tiiereof guilty of violation thereof shall be 
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£:uilty of a misdemeanor, and upon conviction shall be sen- 
tenced to pay a fine not exceeding one thousand' dollars, and 
to under go an imprisonment not exceeding one year, or 
either, at the discretion of the court." 

HOW INDICTED 

We are of the opinion that if the defendant be guilty of 
any offense, that is in failing, neglecting and refusing to be 
vigilant and active in causing the ordinances of the city and 
the laws of the commonwealth relating to the government 
of the city to beexecuted and enforced therein, that he should 
have been indicted under section fourteen of article foui for 
a violation of his oath of office. In the constitutional oath 
required to be taken, the officer, among other things, swears 
that he will discharge his duties of his office with fidelity 
and it can not be said that a failure to so discharge his duties 
would be a violation of the oath. If this be the case, then the 
indictm(jit is bad for not averring that he took the oath of 
office required by law and ttiat he violated said oath, giving 
the circumstances of such violation. In other words, the in- 
dictment is not drawn with reference to section fourteen of 
article four in any respect. The commonwealth, however, 
urges that the indictment may be sustained as a common law 
indictment. With this contention we cannot agree. At com- 
mon law there was no such office as mayor of a city of the 
third class and such office is purely statutory. Res Republi- 
. can vs. Myelin et al., 3 Yeates, page 1 (see page 3) 

The Act of March 31, 1860, paragraph 183, P. L. 426, 
provides "In all cases where a remedy is provided, or duty en- 
joined, or anything directed to be done by any act or acts of 
assembly of this -commonwealth the directions of the said 
acts shall be strictly pursued; and no penalty shall be in- 
flicted, or anything done agreeable to the provisions of the 
common law in such cases, further than shall be necessary 
for carrying such act or acts into effect." 

The act of 1913, supra, prescribed the duties of the 
mayor and imposed punishment for violation thereof ; hence 
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any indictment must be under the duties of the mayor and 
and imposed as a common law indictment. 

If, however, the indictment were good in other respects, 
it is defective in not averring the names of the person or per- 
sons keeping the houses of ill-fame, houses of prostitution, 
assignation houses and bawdy houses referred to in the in- 
dictment (or in averring that they are to the grand jurors 
unknown) and in not specifying with more particularity the 
location of such houses, for in order to convict the defendant 
it would be necessary to prove the existence of such houses, 
location thereof at least, and the names of the persons keei>- 
ing them, and certainly under the indictment in question, the 
defendant is entitled to some notice of these facts in order to 
enable him to defend. 

For these reasons the first, second.- third, fourth, twelfth 
reasons and the additional reason first discussed in this opin- 
ion for quashing the indictments are sustained and the in- 
dictment quashed. 



COMMONWEALTH V. MAXWELL ET AL 

Jurors — Qualified Electors — Woman Suffrage — Women 
although qualified electors may not serve on Jury under our 
present Constitution— Act of 1867, P. L. 62, Section 2. 

At Common Law women were not eligible for jury duty and the 
Act of 1867 did not change the Common Law rule as to the sex of 
jurors; all that it did waa to require males to he qualified electors in 
order to be eli^We for juiy duty. The nineteenth amendment to the 
Federal Constitution, making women qualified electors, did not remove 
di-squaJJification lof sex. In each of the several Constitutions of the 
State of Pennsylvania, beginninjr with the first, the Common Law rule 
has been unchanged. Section B of the Bill of Rights reads as follows: 
"trial by jury shall he as heretofore and the right thereof remain in- 
violate." If the citizen has a right to be tried only by the Jury of males 
at the time of the adoption of the Constitution, it cannot be said that 
ttiat right remalins inviolate if a jury be composed of women who are 
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not lawful jurors at Comimon Law, Therefore, under the Constituticm of 
Pennsylvania, women are not competent jurors and should be excluded 
propter defectum sexus. 

Motion to quash indictment and answer and demurrer 
thereto, No. 39 May Sessions, 1921 Q .S. Erie County. 

C. Arthur Elass, District Attorney, and Otto Herbst, As- 
sistant District Attorney for Commonwealth. 

Lytle F. Perry and J. R. Haughney for Defendants. 

ROSSITER, P. J., May 12, 1921. 

The defendants, Fred Maxwell and Edward Williams, 
were indicted by the Grand Jury at the May Sessions, 1921, 
for murder in the first degree. The following is a copy of 
the indictment; 

IN THE COURT OF QUARTER SESSIONS OF 
THE PEACE FOR THE COUNTY OF ERIE. 

COUNTY OF ERIE, ss. 

THE GRAND INQUEST of the Commonwealth of 
Pennsylvania, now inquiring in and for the body of the 
County of Erie, upon their respective oaths and affirma- 
tions do present : 

That Fred Maxwell, and Edward Williams, late of 
said county, yoeman on the Eleventh day of March in 
the year of our Lord one thousand nine hundred and 
twenty-one, with force and arms, at the county afore- 
said and wiUiin the Jurisdiction of this Court, in and up- 
on the body of one George Mauer, in the peace of God 
and the said Commonwealth then and there being, fel- 
oniously, wilfully, and of their malice aforethought, did 
make an assault, and him the said George Mauer, afore- 
said, then and there feloniously, wilfully, and of their 
malice aforethought, did kill and murder contrary to the 
form of the Act of the General Assembly in such case 
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made and provided, and against the peace and disunity of 
Uie Commonwealth of Pennsylvania. 

(Signed) C. ARTHUR BLASS, 

District Attorney. 

INDORSEMENT 

No. 39, May Sessions, 1921. 

COMMONWEALTH OF PENNSYLVANIA 

vs 

FRED MAXWELL AND EDWARD WILLIAMS 

INDICTMENT FOR MURDER 

A TRUE BILL 

(Signed) J. E. BURTON 

FOREMAN 
MAY 3rd, 1921 

WITNESSES 

Nicholas G. Leuschen, Charles Baer, Wilbert McKean, 
Jonas Burger, J. C. Kaveney, Harry Fox, Albert Howard, 
Earl Snell, Stanley Kubeja, Dr. Cardot, Dr. Thomas Purcell, 
Amy Rundquist, Rufus Baxter, George Christoph, August 
Heisler, C. E. Portnier, William D. Brown, G. Blakely, Alex- 
ander Aitken, Daniel 0. Solomon. 

The defendants, through their attorneys, move to quash 
the indictment for the following reasons : 

1. That the said indictment was found and returned by 
a Grand Jury that was not lawfully constituted in that one 
of its members, to-wit, Mrs. Anna Sullivan, who acted and 
voted upon said indictment, was a woman, and not qualified 
under the Constitution and laws of the Commonwealth to 
act as a Grand Juror. 

2. That the Sheriff and Commissioners did not draw 
from the jury wheel the names of twenty-four persona, who 
were duly qualified to serve as Grand Jurors at the Court of 
Quarter Sessions of Erie County, Pennsylvania, May Sess- 
ions, 1921, which Grand Jury so illegally drawn found and re- 
turned the indictment in this case. 
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They also move to quash the array of grand jurors for 
the following reasons : 

1. The Grand Jurors who found said indictment were 
not a lawful body nor were they legally selected and drawn 
from ihe jury wheel according to law. 

2. The jury wheel from which the names were drawn 
as Grand Jurors contained the names of women who under 
the Constitution and laws of the Commonwealtii of Pennsyl- 
vania are not qualified to act as Grand Jurors. 

'3. The said jury wheel purporting to contain the 
names of Grand Jurors which found the indictment against 
the above defendants did not contain the names of those duly 
qualified to serve as Grand Jurors under the laws and Con- 
stitution of the Commonwealth of Pennsylvania in this, that 
the said jury wheel contained the names of many women, 
and one of the names so drawn to serve as Grand Juror was 
m fact a woman, Anna Sullivan, who acted, deliberated upon, 
voted upon and found a true bill against the said defendants. 

Also to quash the array of petit jurors for the following 



1. The folowing members, being women, are not quali- 
fied to act as petit jurors in the trial of any case in ttie 
Courts of Quarter Sessions of the Peace, Oyer and Terminer 
and General Jail Delivery under the Constitution and laws of 
this Commonwealth: Alice L. Benze, Flora E. Bynane, 
Frances I. Conners, Mrs. Flossie Enerdon, Elizabeth Ewing, 
Mrs. Emma Gates, Mrs. Grace Giblin, Mrs. Flora Gillett, 
Mabel Hayes, Mrs. Jennie Heinlein, Mrs. Mayme Huer, Mrs. 
Jolly Holcomb, Miss Clara Miles, Mrs. Ethel Neihl, Mrs. 
Sarah A. Nugent, Mrs. Rebecca Palmer, Mrs. Vida Schultz, 
Miss Ida M. White and Alice Wilson. 

2. The sheriff and commissioners did not summon sixty 
duly qualified persons selected according to law, to act as 
jurors at the Court of Quarter Sessions, of Oyer and Termin- 
er and General Jail Delivery of Erie County, Pennsylvania; 
May Term, 1921, in accordance with the terms of the venire 
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issued to them, in that twenty of the persons so summoned 
were women. 

3. The sheriff and jury commissioners did not draw 
from the jury wheel the names of sixty persons selected ac- 
cording to law to act as Jurors at the Court of Quarter Ses- 
sions of Oyer and Terminer and General Jail Delivery of Erie 
County, Pennsylvania, at May, 1921, in that twenty of the 
names drawn in pursuance of the venire .issued, were the 
names of women, who, while duly qualified electors, were 
not qualified to serve as jurors. 

4. The selection and drawing of the petit jury for the 
courts of Quarter Sessions of the Peace, Oyer and Terminer 
and General Jail Delivery, May Sessions, 1921, Erie County, 
Pennsylvania, was not done as provided by the Constitution 
and the Act of April 14, 1834, P. L. 357, and the supplements 
thereto, nor any otiier law, inasmuch as among the jurors 
selected for said term twenty persons who are women were 
drawn. 

A rule was granted to show cause on all of the above 
motions, whereupon the Commonwealth, by the District At- 
torney, filed an answer and demurrer to each of the above 
motions of which the following are copies seriatim : 

1. That ttie indictment upon which the Grand Jury of 
the May Sessions, 1921, of the Court of Oyer and Terminer 
and General Jail Delivery of Erie County, Pennsylvania, 
found a true bill, charging the above named defendants with 
Murder, is proper in form, regular upon its face, and suffi- 
cient in law to sustain the charge therein contained. 

2. In answer to the first paragraph of the motion of 
the above named defendants to quash the said indictment, 
the Commonwealth says that the Grand Jury aforesaid, 
which found and returned a true bill upon the indictment 
aforesaid, was lawfully constituted ; and, admitting that one 
of its members, to-wit: Mrs. Anna Sullivan, was a qualified 
female elector of the County of Erie, Pennsylvania, that she 
was sworn and served as one pf the Grand Jurors aforesaid, 
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acted, deliberated, voted and found a true bill upon the in- 
dictment aforesaid, the Commonwealth nevertheless avers 
that she, the said Anna Sullivan aforesaid, was fully and le- 
gally qualified to take the oath, to serve as a Grand Juror : 
aforesaid, and to act, deliberate and vote upon the indictment 
aioresaid, under the laws, statutes and Constitution of the 
Commonwealth of Pennsylvania, and under the Constitution 
of the United States of America. 

3. In answer to the second paragraph of the motion 
aforesaid, the Commonwealth says that the Sheriff and Jury 
Commissioners of the County of Erie, Pennsylvania, did 
draw from the jiiry wheel of said County, in a lawful man- 
ner, and at a lawful time and place, the names of twenty- 
four qualified electors of Erie County, Pennsylvania, each 
one of whom was to serve as Grand Juror at the May Ses- 
sions, 1921, of the Court of Oyer and Terminer and General 
Jail Delivery of said County; and admitting that a certain 
number, less than twenty-four and more than twelve, of 
those so drawn were sworn and served, and acted, deliberated 
and voted at the said Sessions, upon indictments presented, 
inter alia the indictment in queston, and that one of those so 
sworn, serving, acting, deliberating and voting was a quali- 
fied female elector, to-wit: Anna Sullivan aforesaid, ttie 
Commonwealth nevertheless avers that under the laws, sta- 
tutes and Constitution of the Commonwealth of Pennsyl- 
vania, it was legal for the officers aforesaid to draw the 
name of the said Anna Sullivan, a qualified elector, from the 
said jury wheel. 

ANSWER AND DEMURRER TO MOTION TO QUASH 
ARRAY OF GRAND JURY 

1. The first reason filed is insufficient in law and fact, 
for the reason that the Grand Jury, which found a true bill 
upon the indictment in the above entitled aase, was a lawful 
body, lawfully selected and drawn from the jury 
wheel, in accordance with the provisions of the Acts at 



.Google 



III.] ERIE COUNTY LAW JOURNAL 83 

Commonwealth v. Maxw^l et al 

Assembly and the Constitution of the Commonwealth 
of Pennsylvania, in such case made and provided. 

2. The second reason filed is insufficient in law and fact, 
for the reason that although the jury wheel of the said Coun- 
ty of Erie contained the names of anumber of qualified fe- 
male electors, and although one such qualified female elector 
was drawn, was sworn and did serve, act, deliberate, vote and 
pass upon the indictment in the above entitled case, as a 
mwnber oi the said Grand Jury of the May, 1921, Sessions of 
the Court of Oyer and Terminer and General Jail Delivery of 
Erie County, Pennsylvania, yet, nevertheless, under the laws, 
statutes and Constitution of the Commonwealth of Pennsyl- 
vania, it was lawful for the officials provided by law to fill 
the jury wheel, to place therein the names of qualified fe- 
male electors from the body of the County of Erie, imd like- 
wise for the officials provided by law to draw therefrom the 
names of twenty-four qualified electors to serve upon the 
Grand Jury, to draw one or more qualified electors for such 
duty. 

3. The third reason filed is insufficient in law for the 
reasons stated in the second paragraph hereof ; and the Com- 
monwealth expressly admits that the said jury wheel of Erie 
County, Pennsylvania, contained and contains the names of 
qualified female electors from the County of Erie, and in con- 
clusion avers that it was not only lawful to place their names 
in the said wheel, but to draw them therefrom for the pur- 
poses aforesaid, under the laws of the Commonwealth of 
Pennsylvania and the Constitution of the United States. 

ANSWER AND DEMURRER TO MOTION TO QUASH 
ARRAY OF PETIT JURY 
1. In answer to the first reason filed, the Common- 
wealth admits that the following qualified female electors 
were drawn to serve on the petit jury of the 
May Sessions, 1921, of the Courts of Quarter Sessions 
of the Peace of Erie County, Pennsylvania, and of 
the Courts of Oyer and Terminer and General Jail 
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Deliaery of Erie County, Pennsylvania: Alice L. 
Benze, Flora E. Byname, Frances I. Conners, Mrs. Flossie 
Enerdon, Elizabeth Ewing, Mrs, Emma Giates, Mrs. Grace 
Giblin, Mrs. Flora Gillett, Mable Hayes, Mrs. Jennie Heinlein, 
Mrs. Mayme Huer, Mrs. Jolly Holcomb, Miss Clara Miles, 
Mrs. Ethel Neiht, Mrs. Sarah A. Nugent, Mrs. Rebecca Pal- 
mer, Mrs. Vida Schultz, Miss Ida M. White and Alice Wilson ; 
but avers that this reason is insufficient, because these 
twenty qualified female electors, or any of them, were com- 
petent to sit upon the petit jury to try such cases as may be 
legally brought before them, under the laws and Constitu- 
tion of the Commonwealth of Pennsylvania, and the Consti- 
tution of the United States. 

2. The second reason filed is insufficient in law and 
fact, for the reason that the Sheriff and Jury Commissioners 
did draw from the jury wheel and summon sixty persons, 
selected according to law, to act as petit jurors, at the Court 
of Oyer and Tenniner of Erie County, Pennsylvania, May 
Sessions, 1921, in accordance with the terms of the venire 
issued to them; and although twenty of those so selected, 
drawn and summoned to act as petit jurors aforesaid were 
qualified female electors, they were competent to act as such 
under the laws and Constitution of Pennsylvania, and the 
Constitution of the United States and their presence upon 
the panel or array aforesaid does not render it unlawful, un- 
constitutional or void. 

3. The third reason filed is insufficient in law and fact, 
for the reason that the sheriff and Jury Commissioners of 
Erie County did draw from the jury wheel of said County 
sixty persons, selected according to law, to act as petit jur- 
ors in the Courts of Quarter Sessions of the Peace, and Oyer 
and Terminer and General Jail Delivery of Erie County, 
Pennsylvania, at the May Sessions, 1921, in pursuance of the 
venire to them issued, and the presence of the names of 
twenty qualiiied female electors among those so drawn and 
u[H}n the panel and array so made up, renders neither the 
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action of the officials aforesaid nor makes the i 
invalid, for the reasons set forth in the secoi 

4. The fourth reason filed is insufficiei 
fact, for the reason that tile selection and dj 
petit jury of tJie Courts of Quarter Sessions 
arid Oyer and Terhiiner and General Jail^ Del 
County, Pennsylvania, for the May Sessions, 1' 
Jn accordance with the Acts of Assembly of 
wealth of Pennsylvania, in such case made and 
although twenty of those so selected and draw 
fied female electors, that fact did not render 
and drawing aforesaid illegal, for the reasons 
second paragraph ho'eof . 

5. As a final reason why the said mol 
should be refused, the Commonwealth respe 
that by virtue of the Nineteenth Amendmen 
stitution of the United States, which was in : 
effect throughout the United States, at time sa 
was filled, and at the time said jury was drav 
is in words follovfing : "The right of citizens 
States to vote shall not be denied or abridged 1 
States or by any state on account of sex, "all 
the age of twenty-one in Erie County became 
male electors and hence were competent to sit 
all juries. 

The attorneys, for the defendants then jc 
the several answers and demurrers to the moti 
whereupon the Commonwealth, through the E 
ney and the attorneys for the defendants agi 
following facts : 

1. That at the time and in the manner 
law, there were placed in the jury wheel for i 
Erie by the lawfully constituted authorities ot said county 
the names of a certain number of qualified electors from the 
body of said county for service on the grand and petit juries 
of the courts of said county for the year 1921 ; and that of 
this number there were a large number of ^names of duly 
qualified female electors. 
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2. That for the Grand Jury of the May, 1921, Sessions 
of the Courts of Quarter Sessions of the Peace, Oyer and 
Terminer and General Jail Delivery of the County of Erie, 
there were summoned twenty-four (24) electors whose 
names had been placed in said jury wheel, one of whom, to- 
wit, Anna Sullivan, of the Borough of Union City in said 
County, is a female. 

' 3. The said Anna Sullivan, at the sessions aforesaid, 
was duly sworn as a Grand Juror, deliberated at its meet- 
ings and voted upon the indictments presented to it among 
which was the indictment in this case. 

4. 'niat for the May Sessions of the courts aforeiiaid 
there were drawn and summoned sixty (60) of the electors 
whose names had been placed in the jury wheel to serve as 
petit or travers jurors, twenty (20) of whom were females. 

The contention of the defendants, therefore, is.that al- 
though women may be qualified electors, they are noe eligible 
to serve as jurors upon either the grand or petit Juries. 

The contention of the Commonwealth' is that they are 
eligible to so serve. 

We do not deem it necessary at this time to pass upon 
the motion to quash the array of grand jurors for the reason 
that the labors of the grand jury finding the indictment are 
completed and they have been discharged. Nor is it necessary 
(in view of potential appeal) to consider the motion to quash 
the array of petit jurors. 

As to the motion to quash the indictment, we concur in 
an opinion this day filed in the case of Commonwealth vs. 
Miles B. Kitts, by Honorable Joseph W. Bouton, President 
Judge of the 48th Judicial District, here specially presiding, 
in which so far as it is pertinent to the present case, he says 
"At common law the right of every person charged with a 
criminal offense was to have his case passed upon by 'a Grand 
Jury and afterwards by a Petit Jury. He could not be con- 
victed of a crime until at least twenty-four jurors had found 
against him, twelve at least being of the Grand Jury and 
twelve of the Petit Jury, and such jurors must at conmum 
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law be males. In Blackstone's Commentaries, Volume 3, 
Star page 362, it is laid down as follows: "If a juryman be 
an alien bom, this is defect of birth ; if he be a slave or a 
bondman, this is defect of liberty, and he cannot be liber et 
legalis homo. Under the word homo, also, though a name 
common to both sexes, the female is however excluded, prop- 
ter defectum sexus ; except when a widow feigns herself with 
child, in order to exclude the next heir, and a suppositious 
birth is suspected to be intended; then upon the writ de 
ventre inspiciendo, a jury of women is to be impanelled to 
try the question, whether with child or not." 

As to the Grand Jury, in Blackstone's Commentai-ies, 
Book 4, Star page 302, it is thus stated : 'An indictment is a 
written accusation of one or more persons of a crime or mis- 
demeanor, preferred to, and presented upon oath by, a grand 
jury. To this end the sheriff of every county is bound to 
return to every session of the peace, and every commission 
of oyer and terminer, and of general gaol-delivery, twenty- 
four good and lawful men of the county, some out of every 
hundred, to inquire, present, do and execute all those things 
which, on the part of our lord the king, shall then and there 
be commanded them. They ought to be freeholders, but to 
what extent is uncertain ; which seems to be casus omissus, 
and as proper to be supplied by the legislature as the quali- 
fications of the petit jury, which were formerly equally 
vague and uncertain, but are now settled by several acts of 
parliament. However, they are usually gentlemen of tiie 
best figure in the county.' 

In American and English Encyclopedia of law, second 
edition, volume 17, at page 1116, the rule is thus stated: 'In 
the language of the original venire facias requiring the juror 
to be liber et legalis homo, the word homo, though a name 
given to both sexes, was regarded as applying to males only. 
And jury service has always been restricted to males and the 
statute generally so provides, at least by implication. In 
Washington it has been decided that women are not com- 
petent jurors under an act making all qualified electors com- 
petent, though a later act made women qualified electors.' 
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In Byers and Davis vs. Commonwealth, 42 Pa. 89, Mr. 
Justice Strong said on page 94 The founders of this state 
brought with them to their abode the usages to which they 
had been accustomed in the land from which they emigrated. 
Among them was trial by jury. That mode of trial had long 
been considered the right of every Englishman, and it had 
come to be regarded as a right too sacred to be surrendered 
or taken away. Even in England it was fundamental or con- 
stitutional, so far as any right can be where there is no writ- 
ten frame of government. Its extent and its privileges, how 
and when it was to be enjoyed were perfectly understood, 
and in bringing it with them the founders of the Common- 
wealth doubtless intended to bring it as they had enjoyed it. 
None of the frames of government or constitutional under 
which we have lived have contemplated any extension of the 
right beyond the limits within which it had been enjoyed 
prevous to the settlement of the state or the adoption of the 
constitution. No intention to enlarge it appears in the laws 
agreed upon in England in 1682. Our first constitution, that 
of 1776, declared that 'trials by jury shall be as heretofore.' 
The Constitution of 1790, and the amended one of 1838, 
adopted substantially the same provision. Their langbage 
was, 'trial by jury shall be as heretofore, and the right there- 
of remain inviolate.' All looked to preservation, not exten- 
sion. It is the old right, whatever it was, the one previously 
enjoyed, that must remain inviolable, alike in its mode of 
enjoyment and in its extent.' And in Haines vs. Levin, 51 Fa. 
412, Mr. Justice Agnew on page 414 said 'The great purpose 
of the constitution in providing that 'trial by jury shall be 
as heretofore, and the rights thereof remain inviolate,' was 
not to contract the power to furnish modes of civil procedure 
in courts of justice, but to secure the right of trial by jury 
in its accustomed form before rights of person or propei-ty 
shall be decided. Hence the right of trial as it then existed 
was secured, and the trial itself protected from innovations 
which might destroy its utility and its security as a pallad- 
ium of the liberties of the citizens. But beyond tiiis point 
there is no limitation upon legislative power in constructing 
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modes of redress for civil wrongs, and regrulatingr their pro- 
visions." 

Thus we have seen that at common law women were not 
eligible for jury duty and if ttiey were not eligible as petit 
jurors, they certainly were not as grand jurors, for the rea- 
son, first, as we have seen, that a defendant is entitled to 
have the unanimous decision of twenty-four jurors in order 
to convict him of crime, and second, the law requires the fill- 
ing of the jury wheel with such a number as shall be desig- 
nated by the Court and in drawing therefrom of jurors for 
the Courts of Quarter Sessions and Oyer and Terminer, the 
first twenty-four drawn from the wheel are to be grand jur- 
ors. It is contended that on the part of the Commonwealth 
the Act of April 10, 1867, F. L. 62, section 2, relative to meet- 
ings of jury commissioners makes all qualified electors com- 
petent jurors. The language of that portion of the section is 
as follows : 'It shall be the duty of said jury commissioners, 
pr^ident judge, or additional law judge of the respective dis- 
trict, or a majority of them, to meet at the seat of justice 
of the representative counties, at least thirty days before the 
first term of the court of common pleas, in every year, and 
thereupon proceed, with due diligence to select, alternately, 
from the whole qualified electors of the respective county, 
by the said court be designated of sober, intelligent and ^- 
dicious persons, to serve as jurors in the several courts of 
sudi county during that year.' 

In our opinion this act did not change the common law 
rule as to the sex of the jurors and all that it did was to re- 
quire males to be qualified electors in order to be eligible for 
jury duty. It is certain that the nineteenth amendment to 
the federal constitution, making women qualified electors, 
did not remove disqualification of sex. In each of the sever- 
al constitutions of the state of Pennsylvania, beginning with 
the first, the common law rule has been, in our opinion, un- 
changed. Section 6 of the Bill of Rights reads as follows: 
'Trial by jury shall be as heretofore and the right thereof 
remain inviolate.' It is urged, however, on the part of the 
Commonwealth that this has only reference to the class of 
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cases to be tried by a jury and not to the qualifications of^ 
jurors. It seems to us that to raise this question is to answer 
it If a citizen had the right to be tried only by a jury of 
males at the time of the adoption of the constitution, how can 
it be said that that right remains inviolate if a jury be com- 
posed of women who are not legal jurors at common law? 
It seems to us that this clause of the Bill of Rights wa& in- 
tended to preserve to the citizens of this Commonwealth the 
same right and the same protection that they had under tiie 
common law. We are, therefore, of the opinion that under 
the constitution of Pennsylvania women are not competent 
jurors and should be excluded, propter defectum sexus. If 
we are right in this, then the indictment in this case should 
be quashed (if for no other reason) for the reason that it was 
not found by a legally constituted grand jury." 

Entertaining these views, it follows that the indictment 
should be quashed. 

And now, therefore, May 12, 1921, the rule granted May 
12, 1921, to show cause why the indictment in the above en- 
titled case should not be quashed, is made absolute and so 
far as applicable to that indictment the demurrer and an- 
swer thereto are overruled. 



GASPER V. LAWRENCE HOTEL COMPANY 

Statute of Frauds — Oral promise — Purpose of promise. 

The oral promise to answer for t^e debt of another is not witliiii 
the Statute a! Frauds where the purpose and effect of the promise is 
the extJngmishmon^ of the promisee's ri^ht to ftte a lien against the 
premiaes of the promisor for the work performed. 

Pleadings — State of claim — Must name agent of drfend- 
ant upon whose case plaintiff relies. 
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A statement of claim is insufficient which relies on the ac!:s of an 
alleged agent of defendant corporation wi-Qiout naming him. 

Affidavit of defense in the nature of demurrer, No. 455 
February Term, 1921. C. P. Erie County. 

Marsh, Eaton & Baur for Plaintiff. 

Gunnison, Fish, Gifford & Chapin for Defendant. 

HIRT, J., May 31, 1921. 

Plaintiff's statement avers in substance that by the 
terms of a.written contract Vulcan Furnace Company agreed 
to reset two boilers for defendant on the premises owned by 
it; that Vulcan Furnace Company sublet the contract to 
plaintiff and he performed the work; that Vulcan Furnace 
Company failed to pay plaintiff for the work per- 
formed and on- or about August 12th, 1920, the 
plaintiff notified defendant of his intention to file a lien 
against the property of defendant; that thereupon defend- 
ant by its duly authorized agent, for the purpose of induc- 
ing plaintiff to continue the work and to refrain from filing 
a lien against defendant's premises, orally promised to pay 
the full amount of plaintiff's claim and in reliance upon and 
in consideration of the promise of defendant, plaintiff com- 
pleted the work and did not file a lien for the cost of the 
work. Plaintiff seeks to recover on this oral promise of 
defendant 

Defendant filed an affidavit of defense in the nature 
of demurrer attacking the sufficiency of the statement on 
two grounds. 1. The agreement relied upon being an oral 
promise to answer for the debt or default of another, action 
cannot be maintained thereon under the Statute of Frauds. 
2. The statement does not allege sufficiently by whom the 
promise was made on behalf of the defendant company. 

According to averments of the statement of claim, at 
the time the promise was made, plaintiff had a valid lien upon 
the property of defendant which could have been enforced 
by filing his claim within the time prescribed by statute and 
by proceeding thereon. Though the liability of the principal 
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contractor remained, the property of defendant was also lia- 
ble for the payment of his claim. The purpose and effect 
of the promise of defendant to pay the claim, was the ex- 
tinguishment of plaintiff's right of lien, and the promise was 
the consideration for plaintiff's agreement to refrain from 
filing his lien. These averments bring the case within the 
ruling of Burr vs. Mazer, 2 Sup. Ct. 436, which held that 
"a promise will not be held a collateral, as distinguished 
from an original undertaking, which must be put in writ- 
ing to be binding, where, upon the whole transaction, the 
fair inference is that the leading object or purpose and the 
effect of the transaction was the purchase or acquisition by 
the promisor from the promise of some property, lien or 
benefit which he did not before possess, but which would 
enure to him by reason of his promise so that the debt for 
which he is liable may fairly be deemed to be a debt of his 
own contracted in such purchase or acquisition," On this 
authority, the promise is not within the Statute of Frauds 
and the statement of claim is sufficient in this respect. 

As to the second objection, the statement avers that 
defendant promised, "by its duly authorized agent," to pay 
the claim. The alleged duly authorized agent is not named. 
On the trial of this case the burden will rest on plaintiff to 
show the identity of this alleged agent as well as the au- 
thority on which he acted. Without a disclosure of the 
name of the person who spoke for the corporation, defend- 
ant if without actual knowledge, could not meet the aver- 
ment by a specific denial of his authority. The name' of 
the alleged agent is, therefore, a material fact which should 
be set forth in plaintiff's statement. The statement of claim 
is in this respect insufficient. 

And now, May 31, 1921, the demurrer is sustained, but 
leave is granted plaintiff to file an amended statement of 
claim within 10 days. 
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Practice— Act of 1915 P. L. 48^— Attach copies of 
paper. 

Under Section 6 of the Practice Act of May 14, 1915, P. L. 483, a 
plaintiff having a right of action on a contract by reason of the assi^- 
ment of a patent to him, need not aittach a copy of the assignment to 
the statetment of olaim. 

It is necessary to aittach "copies of such papers as are essential 
to the cause of action. 

Affidavit of defense in nature of demurrer. No. 79, 
May Term, 1921. C. P. Erie County. 

Brooks, English & Quinn for Plaintiff. 

Gunnison, Fish, Gifford & Chapin for Defendant. 

HIRT, J., May 20, 1921. 

Plaintiff's statement has attached thereto, copies of 
the contract and book entries on which plaintiff relies and 
avers that the right of action thereon accrued to plaintiff 
by reason of the assignment to him of certain letters pat- 
ent, which assignment is of record in the United States 
Patent Office. To the statement of claim defendant filed 
an affidavit of defense in the nature of demurrer, averring 
that the statement of claim is insufficient in that plaintiff 
has not attached thereto a copy of the assignment of this 
patent showing the right of action in him. 

A quotation from tiie opinion in Miller Bros, and Co. 
vs. Graham's Executors, 27 District Reports, 306, will dis- 
pose of the sole question raised in this case : 

"This alleged technical defect is based on the word- 
ing of section 5 of the Practice Act of May 14, 1915, 
P. L. 483, which provides, inter alia, that 'every plead- 
ing shall have joined to it copies of all notes, contracts, 
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book entries, or a particular reference to the records 
of any court within the county in which the action is 
brought, if any, upon which the party pleading relies 
for his claim or defense, as the case may be.' Is this 
a requirement that such copies be attached, or the place 
of record given, where the averment is made for the 
purpose of showing the authority of the parties tu the 
action, or does it apply only where the documents are 
such as are essenti^ly the foundation of the action? 

It is to be noticed that the clause of the Practice Act of 
1915 is almost identical in phraseology with section 3 
of the Practice Act of May 25, 1887, P. L. 271, and 
with Section 5 of the earlier Act of March 21, 1806, 
P. L. 558, 4 Sm. Laws, 326. Under this earlier legis- 
lation is was never held, as far as we can discover, 
that the written evidence of the standing of the par- 
ties plaintiff or defendant should be made a part of the 
statement by attaching copies thereto. It is true, that, 
upon trial, proof of the fact averred would have been 
demanded in case of denial, but rules of court were gen- 
erally adopted," (in our case rule 4) "by which ttie 
character in which the party sued or was sued was 
deemed admitted, unless denied by special plea verified 
by affidavit filed six weeks before the trial. Such was 

true in cases not only of executors, but 'Administra- 
tors, terre-tenants, trustees, guardians, assignees, pub- 
lic officers, corporations or the like.' No proof was re- 
quired under these rules of court in such cases, unless 
the question was specially raised in the manner provid- 
ed therein." 

To the same effect is American Manufacturing Com- 
pany vs. Morgan Smith Company, 25 Sup. Ct.., 176. 

And now. May 20th, 1921, the demurrer filed in this 
case is overruled and the defendant is given leave to file a 
supplemental affidavit of defense within 15 days. 
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New trial — Claim for services — ^Expert witnesses — 
question of fact for jury. 

It is not error to permit expert witnesses to testify in response 
to hypothetical question embracing facts established in the case when 
the counsel for both parties agreed that it covered the facts before it 
was proponnded. 

It is pn^er for the Court to admit in evidence documents and records 
for the purpose of showing the amount Of work dwne in examining 
them when the Court charged that the said documents and records 
were of no importance except to corroborate plaintiff. 

The Court properly excluded letfters and correspondence passing 
between the defendants and third parties prior to the commencement 
of ptaintifTB services. 

Rule for new trial, No. 364, May Term, 1920. C. P. 
Erie County. 

Brooks, English & Quinn for Plaintiff. 
Henry Baur for Defendant. 
ROSSITER, P. J., May 6, 1921. 
This is a motion for a new trial. 

The case was tried before a jury which rendered a veiv 
diet in favor of the plaintiff for $5000.00 with interest from 
October 23, 1919. The only question at the trial was how 
much the plaintiff was entitled to recover, as it was admitted 
that the services claimed for had been rendered, properly 
performed and that there was a liability on the part of the 
defendants to pay. The defendants, however, while ad- 
mitting liability, contended that plaintiff's claim was ex- 



There are seven reasons assigned why a new trial should 
he granted, the first, second and third of which are that 
the verdict was against the law, evidence and weight of the 
evidence. With this we do not agree, for we believe that 
the verdict was not against the law, the evidaice or the 
weight of the evidence, but was clearly established and is 
securely supported thereby. 

The fourth reason assigned is that "the learned Court 
erred in permitting expert witnesses to testify, over de- 
fendant's objection, to the value of plaintiff's services g«ier- 
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ally without regard to the value of such services in this par- 
ticular case." An examination of the notes of testimony will 
disclose that this reason is not well founded. The experts 
all testified in response to a hypothetical question, embrac- 
ing facts established in the case and this hypothetical ques- 
tion was arranged and rearranged by the attorneys for the 
plaintiff and defendants until tiiey had agreed that it cov- 
ered the facts before it was propounded, {although that 
agreement does not appear of record) and then each expert 
was asked the same question and in response thereto gave 
his answer. Clearly this could not be error. But even if 
the attorneys had not agreed, the facts were sufficiently 
established to warrant the question hypothetically. 

The fifth reason for a new trial is that "the learned 
Court erred in admitting in evidence over defendants' ob- 
jection voluminous documents and records having no bear- 
ing on the case and for the sole reason, as stated by plain- 
tiff, that he examined them in performing the services for 
which he claims compensation." In this we think there is 
no error, for the Court in its charge said "these papers 
(pointing to them) are not of any importance in this case 
any further than as a corroboration of Mr. Haughney as to 
the work he did. It is not denied by Mr. Baur or by Gannon 
and Carey that these papers are papers in the case and it 
will give you some idea of the work he did." 

The sixth reason for a new trial is that "the learned 
Court erred in excluding letters and correspondence between 
the School Board and the defendants before plaintiff enter- 
ed the case as attorney, all of which had been brought to 
his attention when his services were engaged by plaintiff, 
showing t^e status of the negotiations for a settlement be- 
tween the defendants and the School Board at the time 
plaintiff commenced his engagement as attorney." This tes- 
timony was excluded because we did not see then, and do 
not see now, how what had taken place previously to this 
time could affect the services rendered by Mr. Haughney 
afterwards; hence the exclusion of that testimony was 
propia:. 
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The seventh reason for a new trial is that "the learned 
trial judge in his charge to the jury erred in failing to dis- 
criminate between the functions of the Court and those of 
attorney for the plaintiff." After an examination of the 
whole record, we are of the opinion that the learned attorney 
for the defendants is unwarranted in making this statement 
and in making it he only exceeds in impertinence what he 
lacks in judgment, demonstrates the difference between pro- 
fessional zeal and zealous professions (which latter are as 
coarsely expressed as the former was clumsily executed) and 
portrays an inability to discriminate between the functions 
of an attorney and those Phillipic inclinations and diatribic 
attributes which seem to be peculiar to some. However, 
it is useless to further consider this phase of the case as no 
exception covering this assignment appears of record. 

At an argument for a new trial a great deal of mordant 
comment was made by defendants' attorney upon that por- 
tion of the charge of the Court which reads as follows: 
"There is another item of defense that the learned counsel 
urges and that is that this contract, as it originally existed 
with the School Board, was abrogated before Mr. Haughney 
came into it, and that they knew it before Mr. Haughney 
came into it, and that it was practically so expressed to Mr. 
Haughney before he came into the case. Now, if you find 
that is a fact, it would be an important matter in this case. 
What was the truth? If that was true that there was no 
question as to the liability upon this contract to the School 
Board, then why would they employ an attorney? If it was 
simply a matter of negotiation to go on then for the com- 
pletion of the plumbing, heating and ventilating system, the 
service of an attorney would be of no use. This is as it ap- 
pears to the Court, but it is a question for you. What they 
needed, if they needed anybody, were the services of an 
expert architect or plumber on that subject, because if it 
was agreed that the contract was abrogated and that there 
was no liability on the contract or on the bond, then there 
was no need for the service of an attorney, then it was sim- 
ply a matter of negotiation between Gannon & Carey and 
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the School Board as to how they should continue on or whe- 
ther or not they should continue with this contract. How- 
ever, this whole case is for you." 

There was not the slightest evidence that the contract 
had been abrogated, in fact it was admitted that it had not 
been. There was some testimony to the effect that Gannon 
and Carey then contended that they were not liable there- 
under, but at the time of the employment of Mr. Haughney 
they had not been released, either from performance of the 
contract or liability on the bond and the first duties of Mr. 
Haughney, according to the evidence, was to examine the 
law and jiscertain how the defendants could be definitely re- 
leased and having assured himself that there was no liability 
under the circumstances, he then conferred with the attor- 
ney and secretary of the School Board and finally convinced 
them of that fact. These facts were not in dispute at the 
trial and it appeared to the Court, and we might with pro- 
priety have then said, although we did not, that this conten- 
tion of the defendants' attorney v/as unfounded and a bung- 
ling attempt to make something out of nothing for the pur- 
pose of misleading the jury and everything we said relative 
to that phase of the attorney's contention was not only war- 
ranted by the evidence, but from the view we take of it now, 
it was our duty not to permit such an absurd and puerile 
proposition to deceive them. 

We have no hesitation in announcing that we agree 
with the learned counsel for the defendants that the defend- 
ants ought to pay the plaintiff what his services are worth 
and as that question was one of fact for the jury and as 
the jury have said what that amount is and as they arrived 
at their verdict after a trial in which we can discover no sub- 
stantial error, we are, therefore, of the opinion that a new 
trial should be refused. 

Now, May 6, 1921, the rule granted Mardi 14, 1921, to 
show cause why a new trial should not be granted is dis- 
charged and the Prothonotary is directed to enter judgment 
upon the verdict on payment of the jury fee. 
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PIETRASANTO V. R & L. E. TRACTION CO. 

Negligence — Contributory Negligence — Standing upon 
track to signal a car. 

One wh« voluntarily places himself in a positdon of known danger 
is n^ligrent and cannct recover damages no matter what nvay be the 

negligence of the other party. 

Rule to strike off compulsory non-suit. No. 61 Septem- 
ber Terra, 1920. C. P. Erie County. 

Marsh, Eaton & Baur for Plaintiff. 

Brooks, English & Quinn for Defendant. 

ROSSITER, P. J., May 25, 1921. 

After examining the recoixl in this case, we are of the 
opinion that it clearly falls within that line of decisions 
which hold "That he who voluntarily places himself in a pos- 
ition of known danger is negligent and cannot recover dam- 
ages no matter what may be the negligence of the other 
party" - - - and that one attempting to signal a car ap- 
proaching even a regular signal station is negligent in re- 
maining on the track in front of it until it is too late to avoid 
being hit by it. 25 L. R. A. 972. 

Here the plaintiff went upon the track to signal a car 
which he saw approaching six hundred feet away and re- 
mained on the track until he was struck by it. It would be 
difficult to conceive what more he could have done that 
would have directly contributed to the happening of the ac- 
cident. 

The rule, therefore, granted March 9, 1921, to show 
cause why the compulsory non-suit should not be stricken 
off, is now. May 25, 1921, discharged. 
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of action — Contracts relating to the 



iting to the sale of goods contained a atipuia- 
«ranent should be execuited by the purchaser 
■ed the goods, but failed to execute the beil- 
)n of R^levin caiurot be maintained for a re- 
!lure of the purchaser to pay instahnents as 
t is the remedy, 

!6 February Term, 1921. C. P. Erie 



for Plaintiff. 

'or Defendant. 

I, 1921. 

in replevin. Plaintiffs filed their de- 
fendants demurred, assigning as reason 
jed contracts set forth in plaintiffs' de- 
ient in law to entitle plaintiff to main- 

I, defendants signed an order (Exhibit 
liture and fixtures to be delivered by 
terms thereof agreed : "That the legal 
n described shall remain in M. L. Him- 
purchase price shall have been actually 
3er shows on its face that it was given 
salesman of plaintiffs, subject to plain- 
is order was not accepted by plaintiffs, 

is avei-red that on May 31, 1920, pl'ain- 
iffer to defendants, changing the terms 
lating that defendants should execute a 
'he interchange of several communica- 
ffs and defendants resulted in a con- 

of which defendants were to execute a 
but according to the averments of the 
its did not comply with the terms of 
■ made and did not execute the bailmwjt 
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On the facts as disclosed by the declaration, plaintiffs 
having failed to insist on the execution of a bailment agree- 
ment, must be considered to have waived this provision of 
the agreement The clause in the original offer of defend- 
ants, agreeing that title to the goods should remain in the 
idaintiffs until paid for, is of no avail in this action, for the 
reason that this offer was never accepted. The execution of 
a bailment agreement having been waived, the contract be- 
came one of purchase and sale and for a breach of this con- 
tract, plaintiffs' remedy is assumpsit for the balance of the 
purchase price. 

The demurrer filed February 22, 1921, is, therefore, now 
May 23, 1921, sustained and the Prothonotary is directed to 
enter judgment for the defendants. 



NORTHWESTERN FRUIT EXCHANGE V. PAYNE 

Common Carriers — Carmack Amendment — Liability of 
Carrier — Covenant against damage. 

It was not llhe intention, of the Carmack Amendlment to deprive the 
holder «f a bill ik lading <xf any rigiut of action he might have against 
any4»ie of several interstate commoa carriers, but to give him one 
more. If the case is one where the connecting carrier waa liable be- 
fore Oie enactmeiYt of tfae statute then, under and by the provisdon of 
that act, the initial carrier iB likewise liable. 

Whetiher apples wore frozen in transit by reason of the negligence 
of the defendant is a question for the jury. 

When a transportation company accepts for shipment and by its 
bill of lading undco-takes to transpori; apples in a way that they would 
not freeze, it is immaterial how 'Jiey are packed. 

Rule for new trail and judgment n. o. v.. No. 109 Sep- 
tember Term, 1920. C. P. Erie County. . 

C. F. Haughney for Plaintiff. 

Gunnison, Fish, Gifford & Chapin foi' Defendant. 

ROSSITER, P. J., June 11, 1921. 
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This is an action in assumpsit brought to recover for the 
loss of 126 boxes of apples, which were destroyed by freezing 
while enroute from Pateros, Washington, to this city over 
various railroads including initially the Great Northern and 
terminally the defendant railroad company's lines. 

The bill of lading accompanying the car, for a special 
consideration covenanted that "liability from frost, damage 
from freezing or overheating, to be assumed by the carrier." 
There was no dispute as to the quantity of apples frozen, nor 
the value per box. The case was submitted to a jury who 
found for the plaintiff for the full amount of his claim. The 
defendant thereupon made a motion for a new trial and for 
judgment n. o, v., assigned eight reasons therefor, and re- 
served the right to file more. Summarized, they wei"e that 
the Court erred in the admission and rejection of evidence 
and in its charge to the jury: that the verdict was against 
the evidence, weight of the evidence, law, and law and evi- 
dence. 

The theory of the law upon which the case was tried was 
that the initial carrier was primarily liable for its own de- 
fault as well as that of any other carrier transporting the 
apples enroute, or that liability would attach to the terminal 
or any other carrier enroute upon proof that the loss or in- 
jury occurred by reason of the default of that particular car- 
rier, as the Carmack amendment provides (Act of Congress, 
1906, 34 Stat. L. 594) : "That any common carrier, railroad, 
or transportation company receiving property for trans- 
portation from a point in one State to a point in another 
State shall issue a receipt or bill of lading therefor and shall 
be liable to the lawful holder thereof for any damage, loss, 
or injury to such proprety caused by it or by any common 
carrier, railroad, or transportation company to which said 
property may be delivered or over whose line or lines such 
property may pass, and no contract, receipt, rule or regula- 
tion shall exempt such common carrier, railroad or transport- 
ation company from the liability hereby imposed: 
Provided, That Jiothing in this sectionshall deprive 
any holder of such receipt or bill of lading of any 
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remedy or right of action which he has under existing 
law:" that by this provisor it was not the intention of the 
Carmaclc Amendment to deprive the holder of a bill of lading 
of any right of action he might have against any one of sev- 
eral interstate commerce carriers, but to give him one more, 
as it has been held that "It was not the purpose of Congress 
to lessen in the slightest degree the previously existing li- 
ability of ihe initial carrier or any connecting carrier. On the 
contrary, the manifest purpose of the enactment was to con- 
tinue the previously existing liability of both the initial and 
connecting carrier, and in addition thereto to impose upon 
the initial carrier, in certain cases, the liability that had 
theretofore existed on the part of the connecting carrier 
alone. In other words, if the case is one where the connect- 
ing carrier was liable before the enactment of the statute in 
question, then, under and by virtue of the provision of that 
act, the initial carrier is likewise liable." Cincinnati N. O. & 
T. P. R. Co. V. Rankin. (1913) 153 Ky. 730, 156 S. W. 400, 
45 L. R. A. (N. S.) 529. As we view it, this theory was the 
correct one. 

The only question remaining, therefore, is, was tiie evi- 
dence adduced at the trial sufficient to show that the apples 
were frozen by reason of the default of the defendant com- 
pany, the terminal carrier. If it was, plaintiff could recover 
against either it or the initial carrier. 

Briefly stated, the evidence, which was undisputed, per- 
tinrait and properly admitted, was that the car was received 
by the defendant company at Indiana Harbor, a suburb of 
Chicago, and tiiat it was from 30 to 36 hours enroute from 
there to Erie, arrived here January 26th and was opened 
January 27, 1920 ; that the temperature in Erie January 25th 
was maximum 10 above zero and minimum 2 above zero, 
the mean, or average, temperature 6 above zero ; the 26th 
the maximum was 36 above zero, the minimum 2 above zero 
and the mean temperature 19 above zero, and the 27th the 
maximum was 38 above zero, the minimum 28 above zero 
and the mean temi>erature 33 above zero, fahrenheit, at 
which 32 degrees above zero is the freezing point. It thus 
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appearing that during the thirty or more hours that the car 
was enroute over defendant's lines, the temperature most of 
the time was below freezing and part of the time 30 degrees 
below. It further appeared that this car was sealed at Ind- 
iana Harbor with no complaint as to the condition of the 
apples and that the seals had not been broken from that time 
until it was opened on the 27th of January. Clearly then, the 
inference would be that there being no fire in the car, or at 
least none renewed, for from 30 to 36 hours and the apples 
exposed all the time to this low temperature, they would 
freeze. Whether they did or not, under this evidence, and 
the inferences from it, was a question for the jury and not 
for the Court and much stronger than tha evidence in either, 
Siyufy vs. Pennsylvania Company, 234 Pa. 466, or Vuille vs. 
Pennsylvania Railroad Company, 42 Sup. Ct. 567, and we be- 
lieve that instructions of the Court to the effect that it be- 
cfune important for them to ascertain "when, where, and 
how the apples were frozen, because around that one jHvot 
revolves the whole of the case," was sufficiently clear to en- 
able them to understand the question they were examining 
and they having found for the plaintiff (and we do not see 
how they could have done otherwise), thus legally establish- 
ed the fact that the apples were frozen while being trans- 
ported by defendant, we know of no reason why we should 
disturb that finding. 

There was exception taken to our refusal to allow the 
defendant to show that the car in which the'shipment arriv- 
ed was not properly "racked" and the custom for packing 
perishable fruit for shipment in cold weather, but we 
thought then and do yet, that as the transportation company 
by its bill of lading had undertaken to transport the apples 
in a way that they would not freeze, it, therefore was im- 
material how they were packed. Plaintiff was entitled to 
receive the apples in a certain condition, not packed in a 
particular manner. If they froze, someone would be liable 
in any event and there was no offer to show that the pack- 
ing was the cause of freezing, and if they had been so im- 
■ properly packed as to make that the cause of freezing, de- 
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fendant could have refused the shipment at Indiana 
Harbor, which it did not do, and having accepted 
them cum onere, even if they froze while being 
transported by defendant, that fact was immaterial _as 
between the plaintiff and defendant, however imiwrtant it 
may be or become as between the defendant and the initial 
carrier or any other carrier enroute, who packed or re-packed 
the apples. 

And now, to-wit, June 11, 1921, the rule granted March 
10, 1921, to show cause why judgment should not be entered 
n. o. V. and for a new trial is discharged and the Prot^ono- 
tary is directed to enter judgment on the verdict upon pay- 
ment of the jury fee. 



MEHLER V. DOYLE 

Negligence — Contributory negligence — Refusal to take 
off compulsory non-suit. 

On May 5, 1920, at about ten minutes to seven, on the morning 
of a clear day, an auito truck, then north of 18th street, was being 
driven soiutli¥rardl.y in about the center of Parade Street, whdoh is a 
paved street in the city of Erie, 68 feet wide A bicycle, then south 
of 18tih Street, wag beii^ ridden northwardly about five feet from the 
east curb of Parade Street. There were no other vehicles on the street 
in that vic'ttity. The truck turned "suddenly" to the east into East 18th 
Street, an intersecting streelt 32 feet wide. There were street car 
tracks in the centers of both streets and a curved switch track ex- 
tending raund the comer, connected one with the other, "Suddenly" 
waa drfSqed by all the witnesses as meaning in the same manner that 
a street car woiild turn into the same street, as the track went round 
the comer on the switch tracks. The bicycle was propelled northward- 
ly to and into 18Ui Street and until it either came into contact with 
or Blijqied on the pavement and precipitated its rider against the truck, 
which was then from 12 to o5 feet (at the switdi point or telegraph 
poil'ee) east of the curb line of Parade Street, causing injuries to him 
wliich resulted in his death. Held, the rider of the bicycle was guilty of 
contributory negligence and the Court refused to take off the com- 
pulsory non-suit. ■ ' 'j:ll_!*i 
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Rule to take off compulsory non-suit, No. 357 September 
Term, 1920. C. P. Erie County. 

Brooks, English & Quinn for Plaintiff. 

M. C. Cornell and Gunnison, Fish, Gifford and Chapin 
for Defendants. 

ROSSITER, P. J., May 31, 1921. 

A retrospect of this case, as it was developed at the trial, 
leaves no doubt as to the correctness of the result. On May 
5, 1920, at about ten minutes to seven, on the morning of a 
clear day, an auto truck, then north of 18th Street, was beinj? 
driven southwardly in about the center of Parade Street, 
which is a paved street in the city of Erie, 68 feet wide. A 
bicycle, then south of 18th Street, was being ridden north- 
wardly about five feet from the east curb of Parade Street. 
There were no other vehicles on the street in that vicinity. 
The truck turned "suddenly" to the east into East 18th 
Street, an intersecting street 32 feet wide. There were 
street car tracks in the centers of both streets and a curved 
switch track extending round the comer, connected one with 
the other. "Suddenly" was defined by all the witnesses as 
meaning in the same manner that a street car would turn 
into the same street, as the track went round the comer on 
the switch tracks. The bicycle was propelled northwai'dly to 
and into 18th Street and until it either came into contact 
with or slipped on the pavement and precipated its rider 
against the truck, which was then from 12 to 35 feet (at the 
switch point or telegraph poles) east of the curb line of Par- 
ade Street, causing injuries to him which resulted in his 
death. 

It is surprising, considering the surroundings as describ- 
ed by the testimony, that two such vehicles could come in 
contact accidently with so much paved space with in which to 
avoid each other, and not only is the conclusion apparent ttiat 
such an accident, under the circumstances, could not have 
happened, except as the result of inexcusable carelessness on 
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the part of one or the other, or both, but the pertinent in- 
quiry is at once propounded "How, under these conditions, 
could the truck have run into, lun down, or gotten in front of 
of the bicycle if its rider had been alert, or how could the 
truck have avoided collision with the bicycle if the rider was 
careless, no matter how alert the drivei' of the truck had 
been? — when it is a common knowledge that a bicycle can 
easily avoid a truck if it has room in which to do so, no mat- 
ter what the disposition of the truck driver, while the con- 
verse is true of the truck, — and the answer is that the only 
conceivable way that the accident could have occurred in a 
manner to charge the truck driver with negligence would 
have been for him to have turned so suddenly in front of the 
bicycle as to cause an. almost immediate impact or prevent 
its further progress before its rider had time to stop; and it 
is doubtful if either could have been done at an inter- 
section with no confusion or other vehicles in the vicinity if 
the bicycle rider had been on his guard. But this is not the 
way the accident happened, for the collision took place, ac- 
cording to the testimony, after the turn was made, at the 
point of the switch or opposite the poles in 18th Street, 
Which is from 12 to 3& feet east of the east curb line of Par- 
ade Street (see map) , with every indication that the truck 
driver was then endeavoring to avoid the collision, for he 
ran the truck to the north curb of 18th Street ; hence the in- 
evitable conclusion is that the bicycle rider was not giving 
such attention to the manner of his going as he should and 
was, therefore, guilty of negligence, which at least contri- 
buted to, if it did not actually cause, the accident. 

"Hie legal duties of the respective parties at this comer 
were reciprocal. It was the duty of the bicycle rider to so 
conduct his bicycle as to be able to control it and stop or turn 
and avoid a collision with those who were first at the comer 
and the same duty devolved upon the truck driver. It was 
also the duty of the txuck driver to go west and south of the 
intersection of the streets (Act of June 20, 1919, P. L. 678, 
Section 25) before he turned to the left into East IStli Street, 
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which he did not do and circumstances might have made this 
act on his part neg'ligence. But did the accident follow as the 
result of this act on his part ? It could not have so resulted, 
for under the undisputed evidence the truck had gone from 
the west side, or at least the center of Parade Street along 
the rails of the connecting switch, as much as 40 feet in a 
straight line, or about 67 feet around the curve, to the point 
of the switch in 18th Street, all the way in plain view of tiie 
bicycle rider, before the collision occurred and it is inconceiv- 
able that a bicycle rider, approaching a comer at a proper 
rate of speed with his bicycle under control and exercising 
proper precaution and observation, could not have avoided a 
truck moving diagonally for this distance in front of him, 
with 68 feet of a paved street to the west of it on Parade 
Street and 16 feet of a paved street to the south of it on 18th 
Street within which to pass, and especially is this true when 
the first divergence of the truck to the east was about 25 
feet north of the north line of 18th Street, or at the point of 
the switch in Parade Street, and the turning could not have 
been abrupt, as it is undisputed that the track followed Hie 
contour of the switch all the way. But it is argued that the 
bicycle rider had superior rights at the comer over the truck. 
As an abstract proposition of law, this is incorrect, nor' does 
the evidence place him in any position to raise superior 
rights in his favor, for under the evidence he was not first at 
the corner and could not have been, for the truck had gone 
by it when hit by the bicycle. Tlie one who arrived at the 
comer first would have superior rights over the other and 
it would not be important how the one arriving first got 
there in order that those rights should attach. The argu- 
ment on this branch of the case was that the bicycle rider 
had a right to assume that the truck driver would go to the 
right of and beyond the intersection of the streets before he 
made the turn. This is true as a general proposition, but the 
non-performance of this duty by the truck driver neither 
created a right on the part of the bicycle rider to run into 
the truck, nor released him from his duty to have his bicycle 
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under control and be observant. It was just as much the 
duty of the bicycle rider to avoid a collision if the truck 
driver was negligent as it was if he was not. If he saw the 
truck before it had a right to turn, his duty was to avoid it. 
If he did not see until after it had turned,' it was his duty to 
have seen it then, for the plaintiff's evidence discloses, and 
it is undisputed, that the truck passed before him in plain 
view for a distance of at least 40 feet before it reached 18th 
Street, and that after the bicycle rider reached 18th Street 
he had a paved space, the width of the whole of the south 
side of the street, to the right of the truck in which to pass 
and the whole of Parade Street to the left of it. It follows 
then, that one or both of two incidents must have contribut- 
ed to the happening of the accident (admitting, as we must 
here, that the truck driver was negligent in the initial turn- 
ing, however unimportant subsequent events may have made 
that fact) , to-wit, either the bicycle rider was not looking or 
else he was riding too rapidly to stop in time to avoid coming 
in contact with the truck. To i)araphrase Justice Potter's 
opinion in Harvey vs. Philadelphia Rapid Transit Co., 225 Pa. 
220, it is clear then that the plaintiff contributed to the in- 
jury. Had he used his eyes, he must have seen the truck en- 
tering upon the turn and starting around the comer in front 
of him as he approached. Reasonable prudence then requir- 
ed him to stop and let the truck pass, or else give it a wide 
berth by turning to the right or the left, which the width of 
both streets gave him ample opportunity to do. There was 
no occasion for him to drive blindly on until with great vi- 
olence he came in contact with the truck. A recovery, there- 
fore, under the law, could not have been permitted ; hence the 
compulsory non-suit was properly granted. Nor would it 
avail to amend the pleadings as moved for by the plaintiff, 
for the facts as disclosed would not fit the amendment as 
proposed any better than they do the original pleadings. 

The rule, therefore, granted the 30th day of March, 
1921, to show cause why the compulsory non-suit should not 
be lifted and the plaintiff permitted to amend his declara- 
tions, is now, May 31, 1921, discharged. 
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ITS— Statement of Claim — Book entries — Practice 



g setting forth the character of -the goods, tiie value and 
ivhich they were delivered contadns a statement in a con- 
narj- form of the material facts on wliicii plaintiff reliea 
and in this resfiect complies with the Practice Act. 

strike off statement of claim, No. 406 Febraary 
C. P. Erie County. 
Fletcher for Plaintiff. 

Eaton & Baur for Defendant. 

J., June 1921. 

a rule granted on defendant's motion to strike 
's statement of claim. 

f seeks to recover the value of a quantity of gxo- 
3 the defendant during the month of June, 1919. 
1 to his statement of claim & copy of his book 
?ing the character and the sale price of the goods 
rhe copy of book entries does not contain the 
ich the several items are claimed to have been 
idant and this omission is the basis of defend- 
to strike off. 

r or not the alleged copy of book entries would 
e in evidence on the trial of this case is a ques- 
is not raised by this rule. This action is not 
, book account, but on the implied contract to pay 
3 delivered by plaintiff and plaintiff can recover, 
the book entries are inadmissible, if the sales 
:n by other evidence. Wilkes-Barre Automobile 
nowski, 57 Super. Ct. 118. Plaintiff cannot be 
his right of action because his book entries do 
I date of sale; his right of action deiwnds not on 
of bookkeeping, but on whether goods of the 
d value as claimed were sold and delivered to de- 
'e are of the opinion that the pleading setting 



, Google 



in.] ERIE COUNTY LAW JOURNAL 111 

Evarars v. Wilcher 

forth the character of the goods, the value and the month in 
which they were delivered contains a statement in a concise 
and summary form of the material facts on which plaintiff 
relies for his claim and in this respect complies with the 
Practice Act. 

The rule granted February 14, 1921, is now, June 
1921, discharged and leave is granted defendant to file his 
affidavit of defense within 15 days. 



DECKER ET AL V. PAPPAS 

Ejectment — Acceptance of rent after amicable judg- 
ment — Waiver of forfeiture. 

After an amicable jud?ment in ejectment has been entered against 
a tenant, acceptance of tent in accordance with the terms of the lease 
(unless offered and accepted after possession has been surrendered in 
settlement of plaintiff's claim for mesne profits accrued) constitutes a 
waiver of the forfeiture, reinstates the lease and the judgment in eject- 
ment entered theron must fall. 

Rule to strike off judgment in ejectment, No. 432 Feb- 
ruary Term, 1921. C. P. Erie County. 

E. A. Solomon for Plaintiff. 

HIRT, J., June 1921. 

Use-plaintiffs on January 22, 1921 entered judgment 
against the defendant in an amicable action of ejectment on 
an alleged forfeiture of a written lease, under which defend- 
ant was in possession of the land in dispute. The lease con- 
tains the usual confession of judgment in an amicable action 
of ejectment on failure of the lessee to keep all the covenants 
of the lease. The violation of the terms of the lease upon 
which the alleged forfeiture is based is the allegation that 
defendant has occupied and used the premises for purposes 
other than those stipulated in the lease. 
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A rule was granted on defendant's motion to strike off 
the judgment so entered and at the argument on the rule it 
was admitted of record by counsel for plainitffs and defend- 
ant that since the entry of judgment in ejectment, use-plain- 
tiffs have accepted rent which accrued after the entry of 
judgment, for the months of January, February, March and 
April, 1921. Under these facts, defendant's remedy in strict- 
ness, is by motion to open judgment and not to strike off, fcut 
inasmuch as this admission is before the Court and the facts 
admitted control the validity of the judgment, the case can 
be disposed of on the present motion. 

We are of the opinion that the principle stated in New- 
man vs. Rutter, 8 Watts, 51, decides the question involved. 
It was there held "Whenever a landlord means to take advan- 
tage of a breach of covenant, so as that it should operate as 
a forfeiture of the lease, he must take care not to do any- 
thing which may be deemed an acknowledgment of the ten- 
ancy, and so operate as a waiver of the forfeiture, as dis- 
training for the rent, or bringing an action for the payment 
of it, after the forfeiture has accrued, or accepting rent. Bui. 
N. P. 96 ; Woodfall 227 ; Bar on Leases 226." See also Elliott 
vs. Curry, 1 Phila. 281. Applying this principle to the pre- 
sent case, we are convinced that after an amicable judgment 
in ejectment has been entered against a tenant, acceptance 
of rent in accordance with the terms of the lease (unless of- 
fered and accepted after possession has been surrendered in 
settlement of plaintiff's claim for mesne profits accrued) 
constitutes a waiver of the forfeiture, reinstates the lease 
and the judgment in ejectment entered thereon must fall. 
This principle worked some inconvenience, but no real hard- 
ship on the landlord, for after entry of judgment and recov- 
ery of possession of the land, the landlord may maintain an 
action for mesne profits in lieu of the rent reserved in the 
lease. 5 Pepper and Lewis Digest, 7829. 

The rule granted January 21, 1921, is now June 
1921, made absolute. 
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MCCRAY REFRIGERATOR VS. BASCO 

Replevin— Bailments— Act of April 22, 1874, P. L. 108. 

The principle that a tenant catmot deny his landlord's -title, because 
his rifrht to possesion depends upon such title, ajiplies to an aotaon of 
replevin between bailor and bailee. 

A forei^ corporation need not be r^stered under the Act of 
April 22, 1874, P. L. 108, to enatle it to maintain an action of replevin 
to recover personal property tak«i from it by one who has no contract 
toal relation with the company. • 

The Court may take judicial notice of the rooord and of the papers 
in the case on trial and where (kfendaat has filed a counter bond may 
instruct the jury that defendant has retained possession of the pro- 
perty, tiioucrh this fact be not otherwise proven. 

Rule for judgment n. o. v.. No. 93 September Term, 1919. 
C. P. Erie County. 

F. L. Camp for Plaintiff. 

Milloy & Gilson for Defendant. 

HIRT, J., June 18, 1921. 

On August 14, 1917, plaintiff leased to John Basco a re- 
frigerator and other personal property. Basco defaulted in 
the iwiyment of a part of the rentals and while in default sold 
the leased property to John Schuiz, defendant. On April 7, 
1919, plaintiff brought replevin for a return of the goods, 
whereupon John Schuiz filed a counter-bond and retained 
possession of the property. On a trial of the action against 
John Schuiz, ttie jury found for the plainitff in the sum of 
$220.50. 

Defendant thereupon moved for judgment n. o. v, for 
the following reasons : 

1. A compulsory non-suit should have been entered by 
the Court for the reason that plaintiff did not allege nor 
prove the facts upon which its title to the chattels is based. 
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2. ■ Plaintiff is a foreign corporation and no proof was 
adduced at the trial showing that plaintiff had registered 
under the Act of April 22, 1874, P. L. 108. 

This action of replevin is based on a written lease; the 
execution of the lease, the default in the stipulated payments 
of rentals, and the identity of the goods were proven. The 
relationship of bailor and bailee existed between plaintiff 
and John Basco and the rights of Schulz could rise no higher 
than those of Basco, his vendor. It has long been the settled 
law between landlord and tenant that the tenant is estopped 
from denying the title to the land leased to him by his land- 
lord, even though the landlord fails to show title. And on 
the same reasoning a bailee in possession of personal pi^o- 
perty cannot deny his bailor's title; his right of possession is 
dependent on the title of his bailor. Commercial Car Co, vs. 
Murphy & Sons, 50 Pa. C. C. 190. 

In the second reason assigned it is urged that John 
Schulz is entitled to judgment n. o. v. for the reason that it 
was not proven that plaintiff company was registered under 
the Act of April 23, 1874, P. L. 108. Schulz had no contrac- 
tual relation with plaintiff and on the authority of United 
States Circle Swing Co. vs. Reynolds, 224 Pa. 577, he has no 
standing to object that the plaintiff corporation was doing 
business in the State without having complied with the re- 
gistration act. 

Defendant asks for a new trial on the ground alleged 
that the jury were improperly instructed as to the measure 
of damages. The record and the papers in the case show 
that defendant filed a bond and retained possession of the 
goods. Defendant's bond was not offered in evidence and it 
is argued that by reason of the omission to prove that the 
goods were retained by defendant, the presumption is that 
they were delivered to plaintiff on the writ and the limit of 
plaintiff's recovery would be damages for their detention. It 
is not contended that the goods were in fact delivered to 
plaintiff since the issuing of the writ and the affidavit of de- 
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fense admits possesion in defendant. In the absence of such 
offer, the Court properly took judicial notice of the record 
and of the papers in the caae and of the fact that defendant 
filed a counter-bond and retained possession of the property, 
23 C. J. 109 ; Drumhellei- vs. Mumaw 9 Pa., 19 ; Moore's Es- 
tate, 13 D. R., 137. 

The rules grranted January 18, 1921, on motions for a 
new trial and for judgment n. o. v. are now, June 18 1921, 
discharged and the Prothonotary is directed to enter judg- 
ment on the verdict upon payment of the jury fee. 



TERRY V. WINDSOR (1) 

Judgments — Contemporaneous parol agreement — Evi- 
ence — Promise of third party to pay note. 

It is the general rule that a written instrument cannot be contra- 
dicted or varied hy parol teatitnony. Parol evidence is admissible to 
Show that at th^ execution of a written instrument a stipulation waa 
entered into, a condition annexed or verbal protnise made upon the 
raith of which the writjng was executed, although it may vary or ma- 
terially change the ter^ms of the contract. 

The defense set up, if it amounts to anything, must be sufficient 
to reform the note, and the evidence muat be strong enough to justiftf 
a ohancetlor in doing so. It is onAy where a chancellor would reform 
the instrument that parol evidience is admissible to contradict it. Und- 
er our practice in Pennsylvania it is accomplished through common law 
forms, but the fact remains that the defense set up is purely equitable 
and the judge ou£:ht not tc submit the case to the jury unless the evi- 
dence is sudi ttiat he would feel himself boojnd as a chancedlor to re- 
form the instmnv^l. With our modification of the English rule and 
our Act of Assembly which makes every defendant a competewt wit- 
ness, the principle above stated is about all there is left to preserve the 
sanctity and force of an instrument in writing. 

Rule for judgment n. o. v., 38 June Term, 1918. C. P. 
Warren County. 



D. I. Ball for Plaintiff. 
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D. U. Arird for Defendant. 
LINDSEY, P. J., May 9, 1921. 

This rule was granted under the Act of April 22, 1906, 
F. L. 286 and upon it arises the question of the right of the 
plaintiff to a judgment upon the whole record notwithstand- 
ing the verdict for the defendant. The idaintiffs third, 
fourth, seventh and eighth points which call for binding in- 
structions in favor of the plaintiff were reserved upon the 
trial. 

This suit was brought to recover on two promissory 
notes signed by the defendant which bear date Jan. 16, 1918, 
one in the sum of $860.48 and the other in the sum of $553.52 
payable to the order of W. E. Woodman sixty days after date 
and indorsed in blank by W. E, Woodman. The defense offer- 
ed is based on what took place at the time of tiie execution 
of the notes between the defendant, the payee of the notes 
W. E. Woodman and Anderson T. Herd. The notes repre- 
sent charges for hotel accommodations furnished to the de- 
fendant at the Van Cortland Hotel in New York City of 
which Mr. Woodman was the proprietor. There was some 
evidence to the effect that the defendant was introduced at 
the Hotel by Mr. Herd, who stated that he would be respon- 
sible for his hotel bill. What is of impoi'tance, however, is 
what took place contemporaneously with the giving of the 
notes as that, in our opinion, is all that could possibly atfect 
the liability of the defendant on the notes. The evidence 
of the defendant as to this is solely the testimony of the 
defendant himself and that appears in the record as follows : 

Q. You may state to the Court and jury what occurred 
at the time these notes were given between yourself, Mr. 
Herd and Mr. Woodman? 

A, I was in Mr. Herd's office down town, 621, No^ 25 
Broad St., and he said that Woodman said I had a large bill 
there amounting to $860, as I remember it, something of 
that kind ; and he said I am a little short of csish ; you make 
out a note, give it to me and you will never hear from it again 
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and Mr. Herd's stenographer made out a typewritten note, 
I signed it and gave it to Herd ; I never saw it after that 

until it was brought here by some one that 

was the first note. 

Q. Was that on the date of the note? 

A. Yes sir. 

Q. Tell us about the second note? 

A. That evening in- the office . . . 

Q. What office? 

A. Of the Van Courtland Hotel ... Mr. Herd 
and Mr. Woodman were talking and they called me over; 
Mr. Woodman says, what are you going to do, Colonel, about 
the balance of your bill ? I said, what balance ; I said you 
have got the whole business to-day. I thought that was 
large enough. Why he said that did not pay you up to date. 
I says what is the matter? Well, he says, your bill is $525 
more. And I wanted to know why. I had been on long trips 
and I had not been to t3ie hotel much. I did not think I owed 
$860. I did not protest upon that, but when he put Hhe $525 
I thought he was going some. Herd stated: Well, Colonel, 
you go and draw anotiier note up and I will take up both. 
And I did. I signed one right there in the office, the same 
date, due the same time at Mr. Herd's office. Gave that 
to Mr. Woodman in the presence of Mr. Herd; that is, I gave 
the second note to Woodman. He had the first one, and 
t^en Herd gave me a tremendous calling down about my bar 
bill and we gave back and forth and I says, Well, I will pay 
that $334 — I will pay that myself though you drank up 
about half of it, so I had an itemized bill, bar account sent 
to me, that is what I told Mr, Judge, _this attorney I would 
pay; that is why I sent the two checks of $150 and $100 to 
Woodman to apply on that bar account. 

It is argued by the defendant that these notes were 
acccnnmodation notes ; that they were obtained by fraud and 
that it was agreed that Herd was to pay the notes ; this be- 
ing assented to by Woodman. We do not think the notes 
can be said to be accommodation notes under the testimony. 
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They represented the value of hotel accommodations fur- 
nished by Woodman to defendant and had by the latter. The 
only question is as to whether Herd or Windsor should pay 
the notes ; there is no denial that Woodman is entitled t» his 
money. This was a matter between Windsor and Herd pri- 
marily and entirely so unless Woodman bound himself in 
some way to look to Herd exclusively for his pay. There is 
no testimony to this effect. It follows from what has been 
said that no fraud appears in the obtaining of the notes. 
There remains for consideration the fact, according to the 
testimony of the defendant, that at the time the notes were 
given or just prior thereto Herd promised to take up both the 
notes and that defendant would never hear from them again. 
It is of course the general rule that a written instrument 
cannot be contradicted or varied by parol testimony. It is 
settled by the decisions however that parol evidence is ad- 
missable to show that at the execution of a written instru- 
ment a stipulation was entered into, a condition annexed or a 
verbal promise made, upon the faith of which the writing 
was executed, though it may vary or materially change the 
terms of the contract. 

Noel V. Kessler, 252 Pa. 244. 

Kerr v. McCIure, 266 Pa. 103. 
There is a long line of cases supporting this principle; 
the one most nearly resembling the case at bar is the case of 
Gandy v. Weckeriy, 220 Pa. 285. The first syllabus of that 
case is : "Where a person is induced by a contemporaneous 
parol promise to sign a promissory note which he would not 
have signed except for the promise a subsequent breach of 
the promise is a fraud upon his rights and he may set up the 
breach as a defense to the note and prove the promise by 
pai-ol evidence," In that case which was a suit upon a pro- 
missory note for $1250 it appeared that the plaintiff, the 
payee of the note, was the president of a corporation of 
which the defendant, the maker of the rote, was treasurer. 
The corporation being in want of funds, the defendant was 
requested by plaintiff to give financial aid in the emergency. 
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The defendant in an affidavit of defense averred that the 
plaintiff "proposed to me that if I would loan to said com- 
pany the sum of $1250, taking its note therefor at one year, 
before which time he said it would be easily able to i)ay it, he 
would sell to me 200 shares of its stock for the sum of $1250, 
and take my note therefor, which note I would not be called 
upon to pay except out of and from the moneys to be repaid 
to me by said company in imyment of its note held by me as 
aforesaid. He said he would make the note to him payable 
at the expiration of one year, because within that time the 
note of the company held by me would be paid, but that if 
from any cause whatever the amount of the note was not 
paid to me, I would not be called upon by him to pay the note 
to be given by me to him in payment of said stock. 
Relying upon this agreement that I would not be called 
ui)on to pay said note until the note given to me was 
paid, and without which agreement on his part 
I would not have purchased said stock or given 
my note therefor, I accepted his terms as above, loaned 
the company the sum of $1,250, taking its note there- 
for, purchased said stock, and gave to the plaintiff my note 
therefor, being the note in suit." The defendant further 
averred the refusal of the company to pay its note to him and 
that he was and had been at all times ready to surrender that 
note, and his stock for the note in suit, or to pay to plaintiff 
as soon as he himself was paid by the company, or to return 
the shares of stock for the note in suit. And the affidavit 
was held sufficient to prevent judgment. 

While the defendant in this case does not say in so many 
words that he would not have signed the notes in suit but for 
the contemporaneous promise he alleges such is perfiaps a 
fair inference from his testimony. The promise on which he 
relied however was not the promise of the payee in the notes. 
Woodman, but the promise of Herd and moreover Herd's 
promise was that he would pay the notes and that Windsor 
would not have to. So far as Windsor's testimony shows 
Woodman made no promise whatever nor was the promise of 
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Herd that the notes wouM be used in a certain way but that 
Windsor would not hear of them again. In Gandy v. Week- 
erly it was pointed out that the defendant there was not de- 
fending on the ground that the plaintiff had agreed that he 
would not use the note as a note but that he was attanpting 
to use it differently from the use which he promised he 
would make of it. In that respect the case at bar differs 
from it and cannot be brought within its rule. The promise 
alleged, if Woodman can be held under the testimony to be a 
party to it at all, is absolutely contradictory of the tenor of 
the notes. Such a promise cannot be set up by parol to defeat 
a written instrument as is held by a long line of cases. The 
leading case is Martin v. Berens, 67 Fa. 459. In that case it 
was said : "The parol agreement set up as a defense tu the 
rent claimed by the plaintiff below directly contravene! the 
terms of the written lease upon wliich the action was 
brought. • * It not only changes its legal effect but it 
contradicts its very terras. The two agreements therefore 
cannot possibly stand together; one or the other must fall. 
• * Where parties without any fraud or mistake have 
deliberately put their engagements in writing the law de- 
clares the writing to be not only the best but the only evi- 
dence of their agreem^it and we are not disposed to relax 
the rule." To the same effect is Clark v. Allen, 132 Pa. 40; 
and other eases. Not to multiply citations it is sufficient to 
refer to the late case of Second National Bank v. Yeager, 268 
Pa. 197. This was a suit on a note signed by appellant and 
two other defendants. The affidavit of defense did not deny 
execution of the note but averred an oral understanding 
whereby Yeager was not to be liable unless Ahrens, a joint 
maker, was unable to repay plaintiff the sum of $15,000 
loaned to tiie Delta Electric Power Company; in default of 
such payment appellant was not to be liable until the Power 
Company had built a new dam then in contemplation and had 
made and floated a bond issue of $125,000 from the proceeds 
of which issue the note was to be first taid. The Supreme 
Court said; "Under the affidavit, defendant was not to be 
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bound, under any circumstances, for pajnnent of the note, as 
there is no limit to the time within '<i^ich the things stated 
in the affidavit are to be performed and no one to compd 
performance. This is not a case of modification by parol. 
The agreemMit does more than vary the written instrument, 
it destroys it." And the affidavit was held insufficient. 

But even if, under the facts of this case, parol testi- 
mony be competent as being witliin any of the exceptions to 
the general rule ttiat a written contract cannot be affected 
by parol testimony we have the further question of the suf- 
ficiency of the testimony here introduced for that purpose. 
The defense alleged is purely an equitable one and to 
contradict the writing the evidence relied upon must 
be not only clear, precise and indubitable but there must be 
the testimony of two or more witnesses. It has even been 
said that there must be the testimony of two disinterested 
witnesses but the cases uniformly hold that the testimony of 
the defendant alone is not sufficient for the purpose. 
Thomas v. Loose, 114 Pa. 85. 
Phillips V. Meily, 106 Pa. 536. 

In the latter case it was said; "The defendant's testi- 
mony amounts to no more than that the note was not to be 
paid according to its terms, but only upon the contingency 
that he should be able to collect another note from the Union 
Forge Company. That such evidence is no defence was de- 
cided in Hill V. Gaw, 4 Barr, 493; Anspach v. Best, 2 P. F. S., 
356; Hacker v. The National Oil Refining Company 23 P. F. 
S., 92; Heist v. Hart, Id., 286. 

"There is, however, another and more serious difficulty, 
in the way of the defendant. The defence set up, if it 
amounts to anything, must be suffident to reform the note, 
and the evidence must be strong enough to justify a chan- 
cellor in doing so. It is only where a chancellor would reform 
the instrument that patrol evidence is admissible to contra- 
dict it. It is true under our practice in Pennsylvania, it is ac- 
complished through common law forms. But the fact re- 
mains that the defence set up is purely equitable, and the 



■vGooi^Ic 



122 ERIE COUNTY LAW JOURNAL [Vol. 

Terry v. Windsor (1) 

Judge oug-ht not to submit the case to the jury unless the 
evidence is such that he would feel himself bound as a dian- 
cellor to reform the instrument. With our modification of 
the English rule, now too firmly imbedded in our system to 
be disturbed, and our Act of Assembly which makes every 
defendant a competent witness, the principle above stated 
is about all there is left to preserve the sanctity and force of 
an instrument of writing, whether that instrument be a deed, 
which is the evidence of a man's title to his home, or an ob- 
ligation for the payment of money. « 

"Here, in addition to the plaintiff's oath, we have the 
persuasive evidence furnished by the note itself. Both are 
brushed away by the oath of the defendant. No chancellor 
would reform a writing upon such testimony as is here pre- 
sented. The rule is that a chancellor invariably refuses to 
decree on the uncorroborated testimony of a single witness : 
Brawdy v. Brawdy, 7 Barr, 157. The learned Judge should 
have withdrawn the case from the jury by a binding instruc- 
tion to find for the plaintiff." 

In the case of Fuller v. Law, 207 Pa. 101, which was an 
action on a promissory note, defendant at the trial set up 
as defense a contemporaneous parol agreement by plaintiff 
that the notes should be paid in an entirely different manner 
than that stipulated on their face and proposed to prove the 
agreement by his own oath alone. The evidence was ex- 
cluded and the Supreme Court said : "Defendant offered no 
oWier testimony in support of the alleged paroi agreement, 
neither sustained nor offered to sustain him by other wit- 
nesses or by corroborative circumstances. Surely the testi- 
mony of a single witness and he the defendant ought not to 
be sufficient to contradict and set asidi his deliberate pro- 
mise in writing to pay on a fixed day, absolutely, a certain 
sum in money." 

As fully elucidated in the cases citad this rule is neces- 
sary if the very puropse of written obligations is to be ac- 
complished. Parties who execute formal written agreements 
relying upon a verbal promise that they will not be called up- 
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OB to carry out the obligations so assumed have only them- 
selves to blame if they find th^nselves unable to estaUish 
the parol dispensation so as to satisfy the legal rule. The 
facts of this case are clearly within the decisions cited, llie 
only testimony is that of the defendant himseSf and no corro- 
borating circumstances were shown. The testimony should 
have been witiidrawn from the jury. 
MiHer v. Smith, 33 Pa. 386. 

It follows that the plaintiffs seventh and eighth points 
should have been affirmed and Che jury directed to fmd a 
verdict for the plaiatiff for the principal sum of thetwo notes 
or $1414, less the amount of the two checks or $250 with in- 
t«:«st on said balance of $1164 from March 17, 191S which 
would now amount to $215.34. Under the Act of AprU 22, 
1905, it is the duty of the Court to enter Uie judgment t^at 
should have been entered on the verdict so directed. 

And now. May 9, 1921, judgment non obstante veredicto 
is hereby entered in favor of the plaintiff and against the 
defendant for $1379.34, exception thereto is her^y granted 
to the defendant, and bill sealed. 



RUSSELL ET AL V. FIRST NATIONAL BANK OF ERIE 

Banks — Checks — Forgery — Responsibility of Bank to De- 
positor 

The relation between a bank and its depositor is a contractual 
Mie. Ita nndertakin^ vith ite depositor is to pay his checks, if he has 
saffident funds witb it for that purpose, and it assumes all the risk 
as agaixtBt him of a. im^a;ineRt in paying and charging to his account 
a ebedc whidi he has nirt signed or one which he has signed bearing a 
fortred. endorsement at the payee. To his account it may not chai^ 
saeh a check. If it does, the depositor can recover from it the amount 
so duuved. No payment by a bank on a forged signature of a dleposit- 
or as a drawer <g s cfaeck, or on a forged endorsement of his payee 
can affect him. His ri^t is to get bade frotn the bank what- 
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erec h« has deposited with it, leas vhat has been pri^erly paid 
out <ai his orders. The responsibility of the bank to the depos- 
itor is absolute, and it can retain no money deposited with it by him to 
reimburse it for any misplacement it has made out of sudi deposit. 

Rule for new trial, No. 156 November Term, 1920. C. P. 
Erie County. 

Brooks, English & Quinn for Plaintiff. 
Gunnison, Fish, Gifford & Chapin for Defendant. 
ROSSITER, P. J., June 16, 1921. 

This is an action brought by the receiver of a partaier- 
ship to recover the amount i)aid out on checks against part- 
nership funds, which checks it is alleged were forged. 

The testimony on the part of the plaintiff tends to show 
t^at on June 25, 1920, John A. Russell deposited $3,000.00 
with the defendant, the First National Bank, to the credit of 
the Mills Products Company, a partnership composed of him- 
self and George H. Mills, with the understanding with the 
bank that no checks against this fund were to be issued until 
they had received a firm check book and none honored ex- 
cept they bore the signatures of George H. Mills and of John 
A. Russell by his daughter, H. M. Russdl, who was acting as 
bookkeeper for the firm and personal representative for her 
father. On June 29, 1920, the bank honored a check for 
$986.25, on July 22, 1920, one for $151.40 and on August 12, 
1920, one for $115.12, in disregard of the understanding, as 
neither John A. Russell nor H. M. Russell had signed any of 
them and the first one was paid before the firm check book 
was issued. The lihecks were not offered in evidence and 
H. M, (Henrietta) Russell testified that they had been de- 
stroyed by George H. Mills. 

On the part of the defendant it was admitted that the 
$8,000.00 was deposited and the checks paid, for the reason 
that the signatures thereto were "perfect," "in accordance 
with the signatures on the "signature card," the first check 
being signed "Mills Products Company", "H. M. Russell" and 
"George H. Mills", or "H. M. Russell" countersigned "George 
H. Mills", and that the understanding was that checks con- 
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taining any two of the signatures on the signature card were 
to be honored. 

A signature card had been signed and left with the bank 
at the time the $3,000.00 was deposited. The signature card 
was offered in evidence and contained the names "John A. 
Russell per H. M. Russell"; "George H. Mills"; "John A. 
Russell"; but John A. Russell denied that he had signed the 
card, or that the signature thereon was in his handwriting. 
His daughter, H. M. Russell, also testified that this signature 
on the card was not her father's and that when the signature 
card was delivered to the bank the name "John A. Russell" 
was not on it. We instructed the jury as follows: 

"Now it is argued to you by Mr. Quinn that it is 
perfectly apparent that the name John A. Russell on the 
signature card was not written at the same time. That 
is a question for you, of course, but there is this point 
relative to that, that it seems that this Mills, who later 
got into the penitentiary over this transaction, was 
there with him, and if in any way he inserted that sig- 
nature and that signature was passed in to the bank and 
John A. Russell, or anyone representing him, passed 
that in to the bank with the signature, that would be 
negligence on his part in not ascertaining that, and not 
negligence on the part of the bank; and if this check or 
any other check contained the signature on the card, 
even though it was forged and this forgery was done be- 
fore it was passed in to the bank and was passed in by 
John A. Russell, the bank would not be liable." 
The expression "it seems that this Mills, who later got 
into the penitentiary over this transaction, was there with 
him", though true, was inadvertently uttered by the Court, 
but used in the connection it was, it rather tended to 
strengthen the bank's position that the signature card was, 
when deposited, in the same condition it was when offered in 
evidence and as no exception was taken at the time, nor at 
the conclusion of the charge, when an opportunity was given, 
the defendant evidently thought that it did no harm then and 
we cannot conclude now that it had a controlling effect or 
even an influence detrimental to defendants interests. 
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This instruction went as far as the Court was warranted 
in going and was virtually a holding in defendant's favor that, 
without exception, even though the signature of John A. 
Russell on the signature card was forged at the time the 
bank received it and the checks were forged in the same 
manner and with the same name or names that appeared on 
the signature card, the bank would not be liable. Under cer- 
tain circumstances this conclusion might be true, but there 
are other circumstances under which it would hot and the de- 
fendant had the benefit, in this instance, of the Court's plac- 
ing it to fall within the former class and nothing further 
need be said in reply to defendant counsel's earnest insist- 
ance at the argument for a new trial that there was but a 
"single issue in the case" submitted. The questions, there- 
fore, and the only questions in the case were — were ttie 
checks that were paid by the bank signed as plaintiff con- 
tended it was agreed between the bank and the partnership 
that they should be signed, viz., "John A. Russell by H. M. 
Russell", or were they signed as defendant contended, viz., 
with two of the same signatures that appeared on the signa- 
ture card? — the corollary to the latter question being — 
When the signature card was deposited with the bank was it 
signed as the bank contended it was, viz., Did "John A. Rus- 
sell" appear upon it and if so, was it forged ? The bank 
through its witnesses answered in the affirmative, "nie 
plaintiff's witnesses negatived all three. The jury accepted 
the plaintiff's version and as the case was one purely for 
them, we know of no reason why we shouW disturb their 
finding. 

The law on the subject seems to be unequivocal — drastic 
in fact. "When an account is opened at a bank by the depos- 
it of money the depositor leaves his genuine signature with 
the banker for his guidance and protection in the payment 
of checks. When checks are presented bearing this signa- 
ture they must not be refused, but if the signature is a 
forgery, no matter how skillfully it is done or how difficult 
of detection tSiey must not be paid. The contract which the 
commercial law raises upon the deposit of money with a 
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banker, is that the deposit shall be paid out only to the de- 
I)ositor or his order. Payment upon a forged check is there- 
fore no payment and in no way affects the depositor." Robb 
vs. Pennsylvania Conipany, 186 Pa. 458. And again in Mc- 
Neely Compay vs. Bank of North America, 221 Pa. 588,, see 
page 593,.it is said "The relation between a bank and its de- 
positor is a contractual one. Its undertaking with its depos- 
itor is to pay his checks, if he has sufficient funds with it for 
that purpose, and it assumes all the risk as against him of a 
mispayment in paying and charging to his account a check 
which he has not signed or one which he has signed bearing 
a forged endorsement of the payee. To his account it may 
not charge such a check. If it does, the depositor can recov- 
er from it the amount so charged. No payment by a bank on 
a forged signature of a depositor as drawer of a check, or on 
a forged endorsement of his payee can affect him. His right 
is to get back from the bank whatever he has deposited with 
it, less what has been properly paid out on his orders. The 
responsibility of the bank to the depositor is absolute, and 
it can retain no money deposited with it by him to reimburse 
it or any mispayment it has made out of such deposits ; but it 
can recover from a forger responsible for the mispayment, 
or from those who, by their endorsement of a check, have 
vouched for previous endorsements or the genuineness of 
the signature of the alleged drawer," 

There remains to be considered the complaint as to the 
admission of the testimony regarding Mills having deposited 
$900.00 to his own credit June 29th and the testimony of 
Henrietta Russell as to the signature "John A. Russell" on 
the signature card being forged. It seemed to us at the time 
of the trial that the fact that, when the very next day after 
the deposit of a large sum of money to the credit of a part- 
nership, with restrictions on its withdrawal looking to se- 
cure its application to partnership business, one-third of the 
whole amount was withdrawn and on the same day an 
amount equal to three-tenths of the whole partnership ac- 
count is d^rosited in the same institution from which it was 
drawn, to the individual credit of the partner who drew it 
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out it would have some tendency to put the bank on inquiry 
and had some evidential value as disclosing tiie care with 
which the business of the bank, in this instance at least, was 
transacted. The bank responded to this testimony by show- 
ing how carefully the checks were inspected and zealously 
the signature card was guarded and we see no error in eiOier, 
but in any event, the jury could not have been misled, for 
on this subject we said to them in our charge 

"It is suggested by counsel that I call your atten- 
tion to the fact that there is evidence that Mills did have 
an account there and deposited $900.00 that day. There 
is not the slightest evidence that Mills had any of these 
checks cashed that were countersigned." 
As to the general exception to the charge of the Court, 
(no specific exception was taken at the time or afterwards 
assigned) it may be said that we summarized the case as fol- 
lows: 

"The whole of this case resolves itself into ques- 
tions of fact for you to ascertain, If Miss Henrietta Rus- 
sell signed that first check, and it was endorsed by Geo. 
H. Mills, who was a. partner in this transaction, the bank 
is not liable. If she did not sign it, and it was signed in ac- 
cordance with this card but was a forgery, then the 
bank is liable. If the other checks were not counter- 
signed according to this card and they were paid, ttie 
bank is liable. If the checks were signed according to 
this card, even though the card was forged before it was 
handed to the bank, then the bank is not liable. So that 
you see it resolves itself wholly into a question of fact 
for you." 

This instruction to the jury was as favorable to the bank 
as the facts would i)ermit, and placed before them every 
aspect of the case exculpatory of the defendant, 

The position of the learned counsel for the defendant 
relative to the testimony of Henrietta Russell regarding the 
handwriting of George H. Mills is enigmatical. He seeks to 
exclude her testimony because of lack of qualification, but 
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include the testimony of Celia LaHeive and Loretta S 
of whom the same attainments were requisite, witho' 
attempted qualification at all. Henrietta Russell t( 
that she was familiar with the handwriting of Geo 
Mills, had seen him write more than his name most eve 
and that the signature on the card, "John A. Russell 
in the handwriting of Mills, while the only qualificati 
tempted for Misses LaHeive and Snyder, who compar 
checks with signature card, was that they had been boo 
ers in a bank for three years. Of course, the testimony 
one was objected to, while that of the otherwasnotanc 
opinion the testimony of the one was admissible over i 
jection because having the necessary qualifications, wh 
testimony of the others, as it stands, should have be 
eluded, had objection been made for lack thereof. 

The case was tried with some latitude on each side ir 
to clear up an unpleasant situation for both and after j 
ful review of the whole record, we find no substantial 
why it should be tried again. 

The rule, therefore, granted March 18, 1921, tc 
cause why a new trial should not be granted, is now Jv 
1921, discharged and the Prothonotary is directed to 
judgment upon the verdict upon payment of the jury 



TERRY V. WINDSOR <2) 

Judgments — Satisfaction — Method of satisfactioi 
of 1791, Section 14, 3 Smith's Laws, 32— Act of 1865, F 
—Act of 1856, P. L. 304. 

A pcpsr purporting to be a receipt or aatisfaction of a case 
iM>t be fiieil without leave of court and when filed without auc 
1= i— prwidently filed and should be stricken from the record, . 
c'Ttil ty inisrepresentation and threats vitiates any effect i1 
otherwise have had. 

Rule to strike off satisfaction, No. 38 June Term 
C. P. Warren County. 
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D. I. Ball for Plaintiff. 
D. U. Arird for Defendant. 
LINDSEY, P. J., May 9, 1921. 

■niis case was tried Octcrfjer 25, 1920, before a jury 
which rendered a verdict for defendant. On October 27, 1920, 
a paper entitled in the case and endorsed "satisfaction" was 
filed in the Prothonotary's office as appears by the Pro- 
thonotary's file stamp with that date. The paper, after the 
title of the case is as follows : 

"August 27, 1920, Received of Defendant Satisfaction in 
full of above case, and authorize and direct the Prothonotary 
to satisfy the same of record. 

C. N. T. Carroll N. Terry (Seal) L. S. 
There follows a certificate of acknowledgement of the sig- 
nature by a Notary Public. 

On December 6, 1920, the petition of the plaintiff was 
jnresented and motion made to strike this paper from the 
fecord and strike off the entry of satisfaction of the case, 
together with supporting affidavits, on which this rule was 
granted. 

The paper referred to bears the notations "Ex No. 7" 
and "Ex No. 10" with the identifying initials of the Court 
Stenograiyher in his handwriting. It was offered in evidence 
as Exhibit No. 7 at the close of the testimony as appears by 
the Stenographers notes as follows : "Mr. Arird : Exhibits 
7 and 8 I will offer if they are the numbers and the two 
cJiecks." It was not read or referred to in any way during 
the trial. In the petition of the plaintiff he states under 
oath that ttiis paper was obtained from him by fraud and ^ 
ttireats by one John W. Borland who about August 12, 1920, 
palled on him at his place of business in New York, intro- 
duced himself as a police officer from the State of Pennsyl- 
vania, showed him a card tending to bear such representa- 
tion and charged him with having committed perjury in 
making an affidavit filed in this case and threatened to ar- 
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rest him, lock him up and take him to the State of P 
yania for trial. He states that there was no paymen 
to him of anything whatever upon the cause of acti 
ttiat he signed the paper in order to avoid the arrest 
ened by Borland. 

The defendant has filed an answer to the petitior 
first paragraph of which he avers "that he is infonr 
believes that the satisfaction of the cause of action 
case was not obtained from plaintiff through fraui 
Representations and threats by one John W. Borland 
other i>erson ; that this affiant has no knowledge tl 
plaintiff was threatened to arrest nor charged with c 
ting perjury." After some further averments immat 
this matter, the defendant in paragraph seventh "i 
that the paper was obtained through fraud, misrepr 
tions or threats by Borland. On careful readi 
ttiink we would not be justified in taking the defen< 
pnaking oatJi to anything except that he has no knowl 
what is charged to have been done by Borland. He d 
allege that he paid anything to the plaintiff nor does 
duce any denial by Borland of the charges made agair 
^though the latter testified at the trial of this case 
presumably available as a witness. We must therefo 
the facts set out in the petition as admitted and these 
show the use of misrepresentations and threats by I 
to obtain the execution by the plaintiff of this paper 
affidavit. 

The paper should not have been received by tl 
thonotary nor should any entry on the record base 
have been made. There are several reasons for this 
paper was obtained from the plaintiff about two mon 
fore the trial. It uses the word "satisfaction" and 
the Prothonotary to satisfy the same of record. It s< 
have been drawn on the theory that there already 
judgment against the defendant or that there would 
It does not recite the payment of anything to the pi 
There was, however, no judgment against defend 
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wfiich the paper could operate. Althougfi this is the case it 
may be useful here to call attention to the fact that the satis- 
faction of judgments is completely regulated by statutory 
law. 

"It is not as simple a thing to secure the satisfaction of 
a judgment as it might at first seem and the legislature 
have felt compelled to pass several statutes to faciliate it." 

Raub V. Pearson, No. 1, 3 I^ack. L. News, 324. 
When the Sheriff's return to a writ shows that the 
money was made the prothonotary should enter satisfaction 
on the judgment index. 

Bratton v. Leyrer, 2 Pa. Dist. Rep. 457. 
And by the Act of March 27, 1865, P. L. 52, it is the 
duty of the Court to direct the Prothonotary to do so at the 
instance of any party interested. 

Coyne v. Souther, 61 Pa. 455. 
This is the only instance in which the Prothonotary of 
his own motion and without an order of Court has any power 
to enter satisfaction of a judgment on the record. He cannot 
be required so to do on a written order of the plaintiff; his 
duty is merely to attest a satisfaction entered by tiie plain- 
tiff or his attorney. 

Mclntire v. Irwin, I Del. 312. 
This is under the Act of April 18, 1791, Sec. 14, 3 
Smith's Laws 32. The method of satisfaction provided by 
this Act is for the plaintiff to appear at the Prothonotary's 
office and enter satisfaction and he is required to do so under 
a penalty, after having received satisfaction in fact and re- 
quest having been duly made upon him. He may do this by 
his attorney but the satisfaction is the act of the plaintiff. 

Reynolds v. Barnes, 76 Pa. 427. 
The Act of April 11, 1856, P. L. 304, provides that "in 
all cases where the account due on any mortgage or judg- 
ment entered of record, together with interest and cost, shall 
have been paid to the legal holder or holders thereof and the 
judgment-jbond or note or mortgage, together with accom- 
panying bonds, if any, duly endorsed in the presence of two 
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witnesses, that the same are satisfied and discharged, shall 
be produced to the Prothonotary or Recorder having charge 
of the records of such mortgages and judgments respect- 
ively, it shall be the duty of such officer * * to enter 
satisfaction on the record of such liens and to file among the 
papers in their respective offices the judgment-notes, bills, 
mortgages and bonds re^ectively, which shall remain filed 
thereafter for the benefit of all parties interested therein: 
Provided, That no such satisfaction shall be entered until 
after a certificate from the President Judge • • of the 
proper County allowing the same, which certificate shall 
also be produced and filed with the papers as aforesaid." 
Finally we have the Act of March 14, 1876, P. L. 7, which au- 
thorizes the defendant when a judgment against him has 
been paid to set the same forth by petition and thereupon 
obtain a rule on the plaintiff to show cause why the record 
should not be marked satisfied and if upon a hearing it so 
appears the Court may direct a satisfaction and require the 
plaintiff to pay the costs of the proceeding. Even the Court 
has no common law authority to direct the satisfaction of a 
judgment; its authority rests wholly on statute. 

Felt V. Cook, 95 Pa. 247. 

Homer v. Hower, 39 Pa. 126. 

McCutcheon v. Allen, 96 Pa. 319. 
The defendant however in his affidavit apparently con- 
strues the paper in question as a discontinuance in pursuance 
of a settlement though not such in form. He says, "The af- 
fiant further avers that he is informed and believes that a 
plaintiff and defendant has a right in h civil suit to settle 
their differences and have a plaintiff's receipt which is pro- 
perly executed placed of record in the case." It is undoubt- 
edly the policy of the law to encourage the settlement of con- 
tests between parties to litigation. The proceedings of 
Courts, however, it is needless to say, are not to be controlled 
by the litigants appearing before them, but by the Courts 
themselves. A case once instituted can be discontinued only 
by leave of the Court in which it is brought; this is usually 
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; in practice in ttie first instance, but if the discon- 
I involve a disadvantage to any interested party it 
be permitted. 

Comw. V. Masree, 224 Pa. 166. 

J clear from the foregoing discussion that irrespect- 
le manner in which it was procured the paper was 
iently filed and should be stricken from the record, 
ural by misrepresentation and threats vitiates any 
might otherwise have had and it would be useless to 
e on so plain a proposition as that for this reason 
lannot be allowed to stand. Finally if ttie paper had 
e in the record at all it was as an exhibit although it 
lear that it was offered in evidence. The steno- 
s notes show, on page 10, "paper marked Ex. No. 7." 

referred to again until, on page 12, occurs the fol- 

"Paper marked Ex. No. 10 (This is the same paper 
re marked Ex. No. 7) 

I show you Ex. No. 10 and ask if you know whose 
e it is? 

Carroll N. Terry. 

The plaintiff in this case? 

Yes sir." 

the conclusion of the testimony occurs the offer 
re referred to of Exhibits 7 and 8 "if those are the 
." At all events it was not read or referred to be- 

Court and jury during the trial and that being so 
ereafter not be considered in the case except by 
pplication to the Court in the regular way. Ordinary 
or the conduct of litigation according to ttie forms 
rescribed requires us to decline to permit its use in 
ler here attempted. 

now. May 9, 1921, the rules to show cause granted 
>r 6, 1920, on petition of the jdaintiff and motion of 
ney are made absolute and the paper filed October 
, purporting to satisfy the record in this case 
with any entry thereof on any of the records of this 
stricken off. 
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ESTATE OF MRS. SAMUEL J. ZUCK. DECEASED. 

Decedent's Estates — WUla — Ck)nstruction of 

An amicable partition among the parties in interest may be c 
sidered in law as a sale. 

When the Court makes an order for the payment ot & monthly a 
to an heir which under the condititons existing at the time of the or 
are just and equitable, it should and will modify the order to a 
chained conditions. 

The auditor being the servuit of and acting for the Court to nu 
fy, Butbiect to the aipproval of the Court, a previous order of the ra 
dumld it appear that under existing conditions it unduly favors 
heir at the expense of Oie others. 

A direction in a will that testatrix's property is to be sold and 
proceeds of said property be invested in the purchase of a home ix 
given in trust to her son, her daughter-in-law and thedr children 
them both during the natural life of the son and daughter-' ' 



Exceptions to Auditor's Report, No. 116 February Tei 
1921. 0. C. Erie County. 

George M. Fletcher for Exceptants. 

Lytle F. Perry and W. R. Seabrook for Respondents. 

CLARK, P. J., July. 1921. 

Mrs. Samuel J. Zuck made her will April 17, 1897, and 
it appointed her husband, Samuel J. Zuck, executor. 

The testatrix died May 1, 1897. 

Her will was probated May 11, 1897, and Samuel J. Zi 
took out letters testimentary and entered upon the dischai 
of his duties. He died on or about July 24, 1902, leaving 1 
estate unsettled. 

The testatrix's interest in the Zuck and Parker estate 
West 14th Street in the City of Erie, Pennsylvania, was 
undivided one and not sold as provided in her will, but wl 
her executor was still acting an agreement in the nature 
an amicable partition was entered into March 5, 1899, by h 
and the other parties owning an undivided interest in t 
land and the portion representing the interest of testat 
was set apart as her estate. There was not anyone opposi 
this. 
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There the beneficiaries, namely, Juett J. Zuck, Alice, his 
wife, and their children, lived and occupied this place as a 
home until after the death of Alice Zuck November 18, 1913, 
and this occupancy was enjoyed equally by the beneficiaries, 
Juett J. Zuck testifies he resided there for about fifteen 
years. After his wife's death in consequence of trouble with 
their father, the children left home. 

The children of Juett J. Zuck and Alice Zuck were Ed- 
ward J. Zuck, Harry S. Zuck, Mabel L. Zuck Bergdoll, Ray D. 
Zuck, Marion M. Clark and Arthur J, Zuck. 

Harry S. Zuck died September 26, 1913, unmarried and 
intestate and prior to the death of Alice Zuck, his mother. 

January 2, 1914, Edward J. Zuck petitioned the Court 
for the appointment of a trustee of the estate of the testa- 
trix. There being no person to take charge of the same, all 
of the children joined in this petition, which was granted 
Januai'y 5, 1914, as appears in the records of the Orphans' 
Court in No. 77, November Term, 1913, and Harper G. Smith 
was appointed trustee. March 6, 1914, he was appointed ad- 
ministrator D.B.N.C. T. A. of Mrs. Samuel J. Zuck, deceased 
and took out letters of administration and has had charge of 
the property since, leasing, collecting rents, paying taxes, 
insurance, cost of repairs, making disbursements and attend- 
ing to matters incidental to his duties and February 14; 1921, 
files the accounts of his administration up to January 5, 1921, 
showing a balance in his hands of $349.52. March 14, 1921, 
upon petition by Juett J. Zuck praying for the appointment 
of an auditor to make distribution of the funds in the hands 
of the administrator D. B. N. C. T. A., an auditor was ap- 
pointed and has made and filed his report to which exceptions 
were filed and the controversy is whether they shall be sus- 
tained or dismissed. The first paragraph of testatrix's will 
is as follows: 

First It is my will, that my interest in the Zuck 
and Parker estate of West Fourteenth Street, City of 
Erie, County of Erie and State of Pennsylvania be sold 
by my executors to be hereinafter named, and the pro- 
ceeds of said property be invested in the purchase of a 
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home to be given in trust to my son Juett J. Zuck, my 
daughter-in-law, Alice Zuck, his wife, and their children 
by them both during the natural life of the said Jewett 
J. Zuck and Alice Zuck, to become at their death the co- 
equal property of their children by them both." 

Juett J. Zuck April 26, 1915, presented a petition Num- 
ber 131, February Tenn, 1915, to the Orphans' Court pra3ring 
for an order on Harper G. Smith to pay monthly to the peti- 
tioner out of the rents such amount as might be just and 
proper. 

The auditor deducted the expense of the audit from the 
balance of $349.52 in the hands of the administrator, which 
left the sum of $258.02 to be distributed and this was divided 
equally among the five children, each receiving $51.60. Juett 
J. Zuck was excluded from participating in this fund. The 
exceptions filed with the auditor are as follows: 

"First: The learned Auditor erred in the construc- 
tion, or interpretation of the first paragraph of the will 
of Mrs. Samuel Zuck. 

Second :~_ The learned Auditor erred in disregard- 
ing the order of Court made Aug. 2, 1915, in No. 181 
February Term, 1915, which awarded Juett J. Zuck, 
Five Dollars per month, out of the fund in question. 

Third: The learned Auditor erred, in that he has 
assumed the powers of an appellate Court and has re- 
voked and set aside the order of the Orphans Court in 
No. 131, February Term, 1915. 

Fourth: The learned Auditor erred in rejecting the 
claim of Juett J. Zuck for participation in the fund for 
distribution. 

Fifth: The learned Auditor erred in awarding the 
fund in question to Edward J. Zuck, Mabel L. Bergdoll, 
Ray D. Zuck, Marion M. Clark and Arthur J. Zuck, or 
any part thereof to them. 

Sixth : The learned Auditor erred in not awarding 
the whole amount for distribution to Juett J. Zuck." 
The Court made an order not that all should be paid to 
the petitioner, but that five dollars a month should be paid, 
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beginning August 15, 1915, until further order and payments 
have been made to Juett J. Zuck aggregating $290.00, the 
last being December 19, 1920. The exceptant claims that he 
is entitled to the sum of five dollars per month from August 
15, 1915, to the date of the audit, amounting to $345.00 ; 
that he has received $290.00, leaving a balance under order 
of Court of $55.00, and that he is entitled under the will to 
all of the net proceeds growing out of the property and tite 
children to none of it. 

By the order of Court for payment of five dollars per 
month to Juett J. Zuck it was evidently intended to allow him 
a proportionate share in the net income of the property and 
not the entire amount, what under the conditions supposed 
to exist at the time would be an equitable part of the income, 
not all, and that should it occur that in the accounting by the 
administrator this sum were in excess of claimant's fair and 
just amount to which he might be entitled, the Court could 
and would correct and modify the order. 

The auditor correctly adopted this view of the case and 
the exceptant has no cause of complaint. He has already re- 
ceived more than any one of the other beneficiaries are now 
awarded. 

The canons of construction in the interpretation of a will 
found in the following cases are helpful in construing the 
first paragraph of the will in question : 

"All mere technical rules of construction must give 
way to plainly expressed intention of a testator, if that 
intention is lawful." Reek's Appeal, 78 Pa. 435. 

"Where the meaning is clear from language that is 
unmistakable, the instrument interprets itself." Ru- 
ber's Appeal, 80 Pa. 348 ; Sponsler's Appeal, 107 Pa. 95. 
"The search is confined to the language of the in- 
strument, but this object is her meaning." Woelpper's 
Appeal, 126 Pa. 562. 

"The intent being ascertained, it is not to be re- 
strained or disturbed by merely precatory words." 
Heck's Estate, 170 Pa. 232. Cited with approval in Ty- 
son's Appeal, 191 Pa. 218. 
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"The policy of the later cases is to get back to i 
true rule of looking only to the actual intent", so sta1 
in MuUiken vs. Earnshaw, 209 Pa. 226, and approved 
Hood, Appellant, vs. Pennsylvania Society, etc., 221 : 
474. 

"A testator's intent must always be carried into 

feet unless inconsistent with the established rules 

law and will not be defeated by any technical rules 

construction." Shaffer's Estate, 262 Pa. 15. 

The intent of testatrix is readily apparent fron 

language used. It is simple and direct. There does not 

any confusion of thought in reading it. The beneficiarie 

Juett J. Zuck, Alice Zuck, his wife, and their children. 

trust was not intended for one person to the exclusion < 

of the others or any of the others. There is a life estate 

ing the lives of Juett J. Zuck and his wife, Alice Zuck 

the reminder over in their children. Mitchell and Wi 

Long, 80 Pa. 516. 

As to Arthur J. Zuck's legacy claim. Dr. Elmer H 
claim for professional services and C. R. Sanford'a ui 
taker's claim, nothing further need be said than wh 
found in the auditor's report concerning them and v 
were properly disallowed for the reasons set forth in th 
port. They could not participate in this fund. 

In the hearing before the Court these claims were r 
ly verbally renewed, not seriously urged and in fact i 
were no exceptions filed to the auditor's report relatii 
them. 

And now, to-wit, June 1921, on a full consider 

of the case, the exceptions are dismissed and the audi 
report confirmed. 
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ANNA LAWSON V. VICTOR HENNINGSON, ET AL 

Judgments — Opening of Judgment— Security 

A defendant should !>« allowed a trial whenever he has qude out a 
case by a preponderance of evidence sufficient to sustain a verdict in 
his favor. 

If in doubt as to Qie weughts of the testimony or as to the cred- 
ibility of the witnesses, the Court may make an order opening a judg- 
ment. 

In opening a judgment security may be required of defendant for 
the protection of plaintiff. 

Rule to Open judgment. No. 358 May Term, 1921. C. P. 
Erie County. 

Clark Olds for use Plaintiff. 

Marsh, Eaton & Baur for Anna Ward. 

HIRT, July 1921. 

Anna Lawton on November 24, 1919, entered into a 
written lease with Victor Henningson for certain premises 
in the City of Erie ; the term of this lease expired April 1, 
1921. The lease contains the following : "It is further agreed 
that party of the second part has the privilege of re-renting 
the above premises for a term of five years longer at the ex- 
piration of this lease at $25.00 per month, lease to be execut- 
ed not later than January 10, 1921." The lease by endorse- 
ment was assigned on August 21, 1920, by V. Henningson to 
Rodger Moulton and Anna Ward and this assignment was 
consented to by Anna Lawton. Anna Lawton on March 1, 
1921, sold the premises and assigned the lease to Eiva R. 
Hawley. 

At the expiration of the term of lease, Elva R. Hawley 
entered judgment in an amicable action of ejectment against 
Rodger Moulton and Anna Ward to recover possession of 
the premises. A rule was granted on defendant's petition to 
open this judgment and let defendants into a defense. 

The sole question raised by this rule is whether the tes- 
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timony discloses that defendants were ready and willing to 
execute a new lease, in accordance with the renewal agree- 
ment and whether or not they notified the owner of the prem- 
ises before January 10, 1921, of their intention to renew in 
accordance with that agreement. 

There were negotiations between Anna Ward and Anna 
Lawton relating to a renewal of this lease on terms which 
were at variance with the renewal agreement. We are not 
concerned with these negotiations, except to note that a re- 
newal on terms other than those in the renewal agreement 
was refused by Anna Lawton. But on January 3, 1921, An- 
na Lawton, then owner, according to the testimony of Anna 
Ward, said to Lucy Ward in the presence of Anna Ward, for 
whom she was acting, "That we would have to take it for 
five yeai's time and no improvements." Lucy Ward replied, 
'That is perfectly all right, it is up to you if you do not want 
to make any improvements." On January 7th, Anna Ward 
testified that she and her daughter, Lucy Ward, asked Mrs. 
Lawton for the lease and that she said, "I cannot make out 
any lease, Mr. Moulton is not here." Lucy Ward replied, 
"You go ahead and make out the lease and when it is ready 
to sign, we will fix it up all right." Anna Ward also testified 
that she had a power of attorney to sign for Rodger Moulton 
and this paper was offered in evidence. Lucy Ward corrob- 
orated the testimony of her mother. The testimony on be- 
half of use-pIaintifT admits the negotiations for a lease, but 
denies that the defendant, Anna Ward, at any time signified 
an intention to renew on the terms specified. 

An application to open judgment is an equitable proceed- 
ing addressed to the discretion of the Court and is to be dis- 
posed of in accordance with the principles of equity. But 
though addressed to the discretion of the Court, this discre- 
tion should be directed by well recognized principles. Where 
a verdict for the defendant would not be sustained on the tes- 
timony, the judgment should not be opened. Freeman vs. 
Sanner, 11 Super. 42. The defendant should be allowed a 
trial whenever he has made out a case by a preponderance of 
evidence sufficient to sustain a verdict in his favor. Augus- 
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tine V. Wolf, 29 Super. 336. If in doubt as to the weight of 
the testimony or as to the credibility of the witnesses, and if 
the testimony would justify the submission to the jury, the 
Court may make an order to open. Jenkinstown N. Bank vs. 
Fulmer, 124 Pa. 337. 

Applying these principles, while the testimony is meag- 
er and would support a verdict either way, yet we believe 
that defendant testimony discloses a prima facie case and 
that even though there is doubt as to the weight of the tes- 
timony, yet the question is one for a jury. There is more 
than oath against oath. There is no dispute that there were 
negotiations regarding the renewal of the lease, and the 
statement of Mrs. Ward, admitted by Anna Lawton, "If you 
sell the house, they will have to buy me out," in itself is some 
evidence of an intention to renew the lease on the terms of 
the renewal agreement. There is also the fact that plaintiff 
did not tender a lease to defendants, which, (though not a 
duty resting on plaintiff unless notified of an intention to re- 
new) would have decided the question. 

In opening the judgment, we believe that, following Fox 
vs. Weyman, 2 W. N. C. 651, security should be entered by 
defendants for the protection of plaintiff. 

And now, to-wit, July , 1921, the rule granted May , 
2, 1921, is made absolute and an issue is awarded on defend- 
ants' entering security within ten days in the sum of $500.00, 
conditioned on the payment to use-plaintiff of such rentals 
or mesne profits as use-plaintiff may be legally entitled to by 
reason of the occupancy of the premises by defendants. The 
declaration heretofore filed by plaintiff and f^e petition filed 
by defendant shall constitute the pleadings. 
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PURDY V. ERIE SPECIALTY CO. ET AL 

Workmens' Compensation — Appeal — Evidence — Res 
—Act of 1915, P. L. 755, Sec. 428 

Notwithstanding the provision of Section 428 <P. L. 765; 
Act of 1915 thai "Neither tile Board nor any Referee dhall be b 
the technical rules ot evidence in conducting any hearing K>r in 
taon", neitiier tihe Referee nor the Board may find material 1 
hearsay alone. The act permits liberal investigation by heai 
otherwise; but after all ilie data has been gathered without n 
technical rules then the proofs must be examined and that whi* 
evidence within the meaning of the law must be excluded from 
eration. 

The statement of deceased, "I cut my finger at the sbop", 
his sister vhea he came home from work on the day of the i: 
not admissible under res gestae. 

The testimony to ttie effect tiiat t^e kind of injury susta 
deceased is common to those similarly employed ia of no probati' 
in estahliahing that deceased was injured in the course of his 
ment unless it be further shown that an injuryof that nature is ] 
to ahe employment. 

Appeal from Workmens' Compensation Board, ^ 
February Term, 1921, C. P. Erie County. 

Gunnison, Fish, Gifford & Chapin for Erie Specia 

HIRT, J., August 6, 1921. 

This is an appeal from the order of the Workmen'] 
pensation Board sustaining the conclusions of law a 
award of the Referee. 

The appeal will be disposed of by a consideration 
question of law as to whether or not there is compete 
dence to support the finding of fact that "James B. '. 
aged 31 years, died on December 29, 1919, as a result o: 
poisoning, the cause of which was a cut on the middle 
of his hand, said cut having been inflicted by a meti 
from an automatic machine, about which the decedei 
employed in the plant of the Erie Specialty Company 
Pa." 
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The testimony shows that deceased had been in the era- 
ploy of the defendant company for some time prior to De- 
cember 20, 1919, and that he stopped work at noon of that 
day, for the reason that on account of an infection of his 
right arm, he was physically unable to perform further 
work. The attending physician testified that when first 
called on December 23, 1919, he found a septic wound on the 
middle finger of the right hand and a lump under the right 
arm; he also found that the right arm and shoulder were in- 
fected. It was his opinion that the infection under the arm 
was secondary to the infected finger ; that there must be a 
point of entrance for an infection of this kind and that the 
open wound on the finger was the point of entrance of the in- 
fection in this case; that generally blood poisoning develops 
at any time after 48 hours and within a week of the injury; 
that thearm and shoulder gradually became more swollen and 
the infection spread, resultingin the death of JamesB. Purdy 
on December 29, 1919. In addition to the testimony of the 
physician, there is other evidence of the existence of the cut 
on the finger. There is, however, no direct testimony to the 
effect that deceased received the injury to his finger in de- 
fendant's plant or in course of his employment. Deceased, 
the day after the injury, said to his sister, Frances Purdy, 
"I cut my finger at the shop;" she also testified that "The cut 
happened on Friday." On cross-examination witness said 
that on Thursday (the probable date of the injury) when 
deceased came home he said he had cut his finger at the shop. 
The physician saw deceased for the first time five days after 
the date of the injury. His testimony in part is as follows: 
"I looked under his arm and he had a large swelling and I 
said 'There must be some other cause for this sw^Iing' and 
he said he did not know of any and I did not know until I ex- 
amined him and found a septic wound on his finger and then 
he told me that he hurt or cut his finger at the shop." De- 
ceased on Sunday, about three days after the probable date 
of the injury, told his foreman, J. Peterson, that "he had cut 
his finger and that he got it while cleaning up the floor from 
a chip from the machine." Peterson also said that it is a 



■dovGooi^Ic 



ni.] ERIE COUNTY LAW JOURNAL 145 

Purdy T. Erie Specialty Co. et al 

common occurence for one to get cut with these chips, that 
"Most of the men around my gang have their fingers tied up, 
but I pay no attention to it." Hays, a workman in the shop, 
said "I got many cuts, but I was lucky so far." He also indi- 
cated a scar. This, in outline, is the testimony which must 
support the essential finding of fact of the Referee, sustained 
by the Board. 

Notwithstanding the provision of Section 428 (P. L. 
755) of the Act of 1915 that "Neither the Board nor any Ref- 
eree shall be bound by technical rules of evidence in conduct- 
ing any hearing or investigation", neither the Referee nor 
the Board may find material facts on hearsay alone. "The 
act permits liberal investigation, by hearing and otherwise ; 
but, after all the data has been gathered without regard to 
technical rules, then the proofs must be examined, and that 
which is not evidence within the meaning of the law, must 
be excluded from consideration ; that is to say, when al] the 
irrelevant and competent testimony has been put aside, the 
findings must rest upon such relevant and competent evi- 
dence of sound, probative character as may be left, be this 
either circumstantial or direct." McCauIey vs. Imperial W. 
Co., 261 Pa., 312. 

Viewed in this light, we find evidence to support the 
fact of death from infection originating in a cut on the finger 
of the deceased ; so much is proven by competent evidence. 
The testimony relied upon to prove that the injury was sus- 
tained in the course of employment is of two classes, (1) 
Statement of deceased, and (2) Circumstantial evidence of 
the probable cause of the injury. The testimony shows that 
deceased told a number of witnesses that he had cut his 
finger at the shop; that statement to this effect nearest in 
point of time to the injury was made to deceased's sister on 
the day of the injury when he came home from work. All 
of the declarations of deceased, however, are narrative of a 
past event and under the hearsay rule are incompetent. 
Baushach vs. ReiflE, 244 Pa., 559 ; Shadowski vs. Pittsburgh 
Railways Company, 226 Pa., 537; McCauley vs. Imperial 
Woolen Company, 261 Pa., 312. We come to this conclusion 
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with reluctance. The res gestae rule was bom of necessity 
to admit proof of essential facts which otherwise could not 
be proven and it would seem that this same necessity should 
further relax the hearsay rule to admit the only kind of proof 
possible in this increasingly l&rge class of compensation 
cases. In the nature of things a trivial wound is unnoticed 
by a fellow-workman and by reason of its triviality does not 
elicit comment at the time of the injury. If the injury de- 
velops an infection the injured employee may prove his claim 
if he survive; if he die however, his dependents cannot en- 
force their claim for compensation for want of competent 
evidence to show the facts. The injustice of this situation 
has been recognized in many cases similar to the one at bar 
and the Supreme Court in Wolford vs. Beisel, 262 Pa., 454 
(458), comments upon evidence of the character submitted 
in this case, but does not decide its admissibility. The well- 
settled rule is thus stated : "If declarations are made under 
such circumstances as will raise a reasonable presumption 
that they are the spontaneous utterances of thoughts created 
by or springing out of the transaction, and so soon thereaftOT 
as to exclude the presumption that they are the result of pre- 
meditation and design, they will be admissible as part of the 
res gestae." Commonwealth vs. Werntz. 161 Pa., 591. The 
element which makes such declarations admissible is such 
spontaneity of utterance as is inconsistent with deliberation 
and a design to deceive and in this case it would seem tiiat 
the statements made by the deceased to his physician when 
first told of the connection between the cut on the finger and 
the serious infection of the arm and shoulder, have this at- 
tribute of spontaneity and might safely be accepted as tiie 
truth. But under the taw this testimony is incompetent 
Gosser vs. Ohio Val. Water Co., 244 Pa., 59. 

The circumstantial evidence of the probable cause of the 
injury consists in the testimony of fellow- workers to the 
effect that it is common for a man working around the auto- 
matic machines to get cut by the metal chips. But while an 
injury common to those employed in handling metal chips, 
a cut of this nature is not peculiar to this or any employment 
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and ml^ht have resulted from one of the many Cf 
in? nothing to do with the employment of decease 
is no testimony as in Wolford vs. Geisel, 262 Pa., 
deceased on a certain day entered upon the duties < 
ployment uninjured and that he had sustained 
when he left his work on that day. In tiie albsenc 
evidence or of direct testimony as to the time, 
manner of the injury, this circumstantial evidenc 
probative value. 

And now, to-wit, August 6, 1921, Appellants ( 
to findings of fact are sustained, the action of 1 
founded thereon is reversed and the record is remit 
Board for further hearing and determination in a 
with the Act of June 26, 1919, P. L. 666. 



DAVISON ET AL V. CITY OF ERIE ET A 

Equity — Injunction to restrain collection of taxes 
menl^Acts of 1870, P. L. 242; 1889 P. L. 2 
Art. 15; 1913, P. L. 574, Sec. 4, Art. 15; 1919 
Sec. 6. 



TTieActof 1870, P. L. 242, the Act of May 23,1889, P.L. 
subsequent acts of 1913, P. L. 574 and 1919, P. L. 312, dive 
biage, read topether and reduced to a Bimplar form, pnmdi 
.'list, cque.l and impartial triennial assessment of all prop 
'I'-e ci+v wrbjcpt to taxation, the property to "be valued at t 
it would bring at fair public SEile, that description of land, t>: 
and quantity, sufficient to identify it shall be returned, to, 
the nuTnber of improvements, and the aissessorB ^all dif 
their returns what properties are witiiin a^cultural or n 
not having the benefiia of lighting', paving, police, mater, 
sively belongiTig to built up portions of the city, which lat 
assessed and rated as farm land. Still furiSier reduced, ttie 
vide for an equal assessment, a just valuation, a method of 
and a manner of rating of that portion of the subjects 
which are within agricultural sections and without urban ht 

Demurrer to bill in equity, No. 6 May Term, 1 
Erie County in Equity. 
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C. P. Hewes for Plaintiff. 

M. C. Cornell, City Solicitor and E. M. Murphy, Asst. 
City Solicitor for Defendant. 

ROSSITER, P. J., July 1, 1921. 

This is a demurrer in equity filed by a large number of 
residents of territory lately annexed to the City of Erie, 
praying for an injunction to restrain the collection of taxes 
upon property in that territory for the year 1921, based upon 
an assessment made during the year 1920, and to set aside 
said assessment, for the reason that the same was not made 
in conformity with the provisions of the 9th section of the 
Act of 1870, P. L. 242. 

The defendant demurs to the bill and for cause of de- 
murrer says that the Act of 1870, P. L. 242, was repealed by 
the 3rd Section of Article 15 of the Act of May 23, 1889, P. 
L. 277 (see P. 317) and the subsequent acts of 1913, P. L. 
574 (see Sec. 4, Art. 15, P. 615) and by Section 6 of the Act 
of May 27, 1919, P. L. 312. 

The further question is raised in the bill and objected to 
in the demurrer as to when annexation took place, but as we 
have already pased upon this latter subject (see Q. S. Court 
Erie Co., No. 114, February Sessions, 1920), we know of no 
reason why we should now change the conclusion reached 
there. 

The title to the Act of 1870, P. L. 242, recites that it is 
"An act to extend the boundaries of the City of Erie" and 
the 9th Section thereof reads as follows : 

"Section 9. The councils of said- city shall so dis- 
criminate in laying the city taxes as not to impose upon 
the rural portions those expenses which belong exclus- 
ively to the built up portions of said city; for which pur- 
pose the assessors shall distinguish, in their returns, 
what properties are within agricultural or rural sec- 
tions, not having the benefit of lighting, paving, police, 
water and other expenditures exclusively belonging to 
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said built up portions of said city ; and all lands within 
said agricultural or rural districts, used for the purposes 
of cultivation or farming, and not having any of said 
privileges, shall be assessed as farm land and rated as 
such." 

The real question before us and the only remaining one 
is "Is this section of the Act of 1870 repealed by subsequent 
legislation?" The defendant says that it is by the legislation 
above referred to, viz., the Act of May 23, 1889, P. L. 317, 
the Act of June 27, 191 3,P .L. 615, the 6th Section of the Act 
of May 27. 1919, P. L. 312. The plaintiffs say that it is not, 
because it is a part of the charter of the City of Erie and 
should be read in pari material with those acts, and cites the 
City of Williamsport vs. Brown, 84 Pa. 438, and Erie's Ap- 
peal, 3 Walker, 251, as cases in point. 

The 3rd Section of Article 15 of the Act of May 23, 1889, 
P. L. 317, is as follows : 

"The said board of assessors shall, during the first 
year of their term of service, make or cause to be made, 
a full, just and equal assessment of all property within 
the city subject by law to taxation for city purposes, 
which assessment shall stand until the next triennial as- 
sessment for county purposes, at which time, and every 
third year thereafter, an assessment shall be made; and 
shall in all cases value such property at such sums as the 
same would in their judgment bring at a fair public sale 
thereof. It shall be their duty to revise, alter and equal- 
ize the said assessments in respect to properties in the 
same ward, and in the several wtirds, and to so far mod- 
ify such assessments during the years succeeding the 
year of the triennial assessment, as the changes of own- 
ership or the condition of the improvements thereon ■ 
shall require, and they shall complete their annual as- 
sessments on or before the first day of February in each 
year." 
The 4th Section of Article 15 of the Act of June 27, 1913, 
P. L. 615, provides as follows : 
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"The assessor shall make, or cause to be made dur- 
insr the year of the triemiial assessment for county pur- 
poses, a full, equal, and impartial assessment of all proi>- 
erty, real, personal and mixed, and all matters and 
things wittiin the city subject by law to taxation for 
city purposes, and a just and perfect list of all property 
exempt by law from taxation, with a just valuation of 
the same. With his assessments he shall return such di- 
mension, description, or quantity of each lot or parcel of 
land as will be sufficient to identify the same, together 
with the number and kind of improvements. In all cases 
they shall value the property at such sums as the same 
would, in their judgment, bring at a fair public sale 
thereof." 
The repealing clause of the Act of May 23, 1889, P. L. 
332, Section 2, Article 19, provides that all acts or parts of 
acts inconsistent therewith or supplied by the provisions 
thereof be and the same are thereby repealed and the re- 
pealing clause of the Act of June 27, 1913, see P. L. 631, Sec- 
tion 4, provides that all acts of assembly or parts of acts re- 
lating to cities of the third class not inconsistent with the 
provisions of that act, shall be and remain in full force and 
all acts and parts of acts general, special and local pertaining 
to the subject matter covered by this act, so far as they are 
inconsistent with the provisions thereof, be and the same are 
thereby repealed. 

Divested of verbiage, read together and reduced to a 
simpler form, these acts provide for a full, just, equal, and 
impartial triennial assessment of all property within the city 
subject to taxation, the property to be valued at such sum 
as it would bring at fair public sale, that description of land, ' 
by dimension and quantity, sufficient to identfy it shall be 
returned, together with the number of improvements, and 
the assessors shall distinguish in their returns what proper- 
ties are within agricultural or rural section, not having tiie 
benefits of lighting, paving, police, water, etc., exclusively be- 
longing to built up portions of the city, which latter sh^l be 
i and rated as farm land. Still further reduced, these 
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acts provide for an equal assessment, a just value 
method of description and a manner of rating of that 
of the subjects of taxation which are within agri< 
sections and without urban benefits. All this, to ua, s< 
be consistent. That is, there is nothin^r in the sub: 
acts about the manner of assessment and valuation 
sistent with the rating of agricultural land as provi 
the Act of 1870, as they are rated as the same class 
jects; in this instance, the subject that qualifies as 
witiiin the rural and without the urban, nor is the ma 
returning rural real estate supplied by any act siibi 
to the act of 1870. 

The argument that the rating and assessment of 
lands as "farm lands" offends against the Constitut: 
the Act of 1919 is untenable. Section 1 of Article 9 
Constitution provides : 

"All taxes shall be uniform, upon the same ds 

stfbjects, within the territorial limits of the auth 

levying the tax, and shall be levied and collected i 

general laws ; but the general assembly may, by ge 

laws, exempt from taxation public property use< 

- public purposes, actual places of religious woi 

places of burial not used or held for private or coi^ 

profit, and institutions of purely public charity." 

and Section 6 of the Act of May 27, 1919, see P. L. 3: 

vides "that taxes shall be uniform throughout the tei 

limits of the whole city." Neither of these enactmeni 

that Palace and Hovel and Mart shall be gathered b 

and grouped as one class of subjects for the purpose 

ataon. But Palaces may comprise one class of subject 

els another and Marts another and so may farm land 

neither the constitutional provision as to uniformity, 

statutory provision as to inconsistency has been viola 

the demurrer should be, therefore, overruled on the 

jects. 

Now, July 1st, 1921, the first and third causes a 
for demurrer are overruled, the second is sustained j 
fourth is disregarded as being too generally stated. 
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CHAPMAN V. PENNSYLVANIA MUTUAL LIFE 
INSURANCE CO. 

Evidences — Inferences — Binding instructions — Life Insur- 
ance — A receipt in a policy is not conclusive. 

In determining whether binding inistructions should have been 
given for the defendant, all of the evidence and inferences theretom 
favorable to plaintiff must be taken as true and all unfavorable to 
plaintiff if depending solely on testimony, must be rejected. 

A receipt contained in a life insurance policy is not conclusive 
evidence of payment and may be explained by parol or oither evidence. 

When the evidence in plaintiff's case shows conclusively tiiat the 
first year's premium was paid in four monthly instabnents, beginning 
with tJhe date of delivery of the policy, plaintiff's evidence itself con- 
tradicts the recital in the policy of the payment of the whole of the 
first year's premium in advance. 

Rule for judgment n. o. v., 246 September Term, 1920, 
C. P. Erie County. 

Milloy & Gilson for Plaintiff. 

M. C. Cornell for Defendant. 

HIRT, J., August 2, 1921. 

This is an action in assumpsit on a policy of life insur- 
ance. At the trial a verdict was directed for the plaintiff. 
The case is now before the Court on a rule for judgment for 
defendant n. o. v. 

In determining whether or not binding instructions 
should have been given for the defendant, all of the evidence 
and inferences therefrom favorable to plaintiff must be taken 
as true and all unfavorable to her if depending solely on tes- 
timony must be rejected. Donnelly vs. Public Service Com- 
mission, 268 Pa. 345. Viewed in this light, the following 
essential facts were established; Defendant on or about Aug- 
ust 23, 1918, issued and delivered a policy of insurance on 
the life of Merritt Chapman, in which Julia Chapman is 
named as beneficiary. Merritt Chapman, the insured, died 
October 9, 1919, and proofs of death were furnished defend- 
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ant in accordance with the tenqa of the.poUcy- The policy 
contains the following recital: "In consideration of tiie rep- 
resentations and agreements made in the application for this 

policy and the paymrait in advance of Twenty- 

five and 18-100-DoUars the Pennsylvania Mutual Life-insur- 
ance Company hereby insiures the life of -Merritt Giapman 

" The policy further provides "Premiums are 

due and payable on the 23rd day of the month of August 
each year ,but may be paid in semi-annual instalments of 
$13.07 or quarterly instalments of $6^. Except as herein 
provided the payment of a premium or instalment thereof 
shall not maintain this policy in force beyond the due date 
of the next premium or instalment of premium", and "in- 
sured may at any time change the pajrment of this policy 
fn)m one sum to such instalments as are desired, with the 
written approval of the company and with the corresponding 
endorsement uppn the policy." The ptdicy further provides 
"Na period of grace is allowed for the payment of pr^nuiuns 
duriAg the first year" and "If any pr^nium shall not be paid 

when due this policy shall be void J' 

Fotu: premiums were paid on the policy as follows: On 
August 31, 1918, $6.66 stated on the receipt issued by de- 
fendant as the qu^terly premium due August 23 ,1918 (the 
date of the policy) ; on December 11, 1918, $6.66 stated on 
the receipt as due November 23, 1918; on March 17, 19::9, 
$6.66, stated on the receipt as due February 23, 1919, and on 
July 30, 1919, $6.66, stated on the receipt as due May 23, 
1919. Julia Chapman also testified that the payment made 
on July 30, 1919, was the last premium paid on this policy 
and that the premium due August 23, 19l9, was not paid. 
There was testimony of another receipt found with the pol- 
icy, which receipt, however, was qot admitted in evident 
for the reason that the policy number stated thereon refers 
to a policy other than that on which suit was brought and 
no offer was made to prove that the policy in suit was en- 
titled to a credit for that payment. 

.Tlte .gjtestion upon which plaintiff's right to recpvw db- 
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pends is whether or not the policy had lapsed prior to the 
death of insured by reason of non-payment of premiums. It 
is the contention of plaintiff that the provision in the policy, 
"in consideration of the payment in advance of Twenty-five 
and 13-100 Dollars the Pennsylvania Mutual Life Insurance 
Company hereby insures the life of Merritt Chapman", con- 
stituted a receipt for the first year's premium on delivery of 
the policy and conclusive evidence thereof, whether or not 
that amount or any amount was in fact paid> and that the 
receipts for premiums paid quarterly, beginning August 31, 
1918, must be credited to the payment of prMniums for the 
second year of the policy. There is no contention that the 
policy was reinstated under the terms thereof, but on the 
contrary it is contended that it did not lapse. 

Whether or not the language of the policy constitutes 
a receipt for the first year's premium is immaterial. For 
even though it be a receipt contained in a life insurance pol- 
icy, it is not conclusive evidence of payment and may be ex- 
plained by parol or other evidence. Sargeant vs. National 
Life Insurance Company, 189 Pa. 341. On this autiiority 
whether or not the premium of $25,13 recited in the policy 
was actually paid on delivery of the policy, becomes material 
to plaintiff's right to recover. At best the recital in the 
policy is but prima facie evidence of payment. And when 
the evidence in plaintiff's case shows conclusively that the 
first year's premium was paid in four monthly premiums, 
beginning with the date of delivery of the policy, plaintiff's 
evidence itself contradicts the recital in the policy of the 
payment of the whole of the first year's premium in advance. 
These quarterly payments were made in accordance with the 
stipulation in the policy "that the insured may at any time 
change the payment of this policy from one sum to such in- 
stalments as are desired vrith the written approval of the 
company and with the corresponding endorsement upon the 
policy." This privilege was exercised by insured immedi- 
ately on delivery of the policy. It is true there is no evidence 
of written approval of the company or of endorsement upon 
tile policy allowing the payment of the premium in instal- 
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ments, but the failure on the part of the company strictly to 
comply with this provision of the policy is immaterial, inas- 
much as the quarterly premiums were accepted by defend- 
ant The receipts show on their face that collectively they 
paid the premium on the policy to March 23, 1919, and the 
evidence shows that the premium due August 23, 1919, was 
not paid. Insured died on August 9, 191d, and at the time of 
his death the policy was inoperative by reason of the pro- 
vision in the contract "if any premium shall not be paid when 
due, this policy shall be void." On plaintiff's evidence a ver- 
dict should have been directed for defendant 

And now, to-wit, August 2, 1921, the rule granted March 
12, 1921, is made absolute and judgment is now directed to 
be entered for defendant n. o. v. 



HINE V. HORN. 

Pleading and Practice — Practice Act of 1915, Sec 9 — State- 
ment in Action on Book Account. 

An action opon a boc^ account is not an action upon su e^rees 
agreennent, either oral or ■written, and, therefore, does not fall wiQiin 
the provi^onft of section 9 of the Practice Act a£ 1916 requiring that 
in actions on Contracts, tiK statement of claim shall state -wbether l9ie 
contract was oral or in vriting. 

Rule to Strike Off Statement of Claim, No. 72 Septem- 
ber Term, 1920. C. P. Berks County. 

Rothermel & Mauger, for plaintiff. 

Robert Grey Bushong and Ellis Brodstein, for defend- 
ant 

Endlich, P. J., October 11, 1920.— The plaintiff in this 
case has sued the defendant upon a book account, of which 
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a copy is annexed to the statement. The defendant has ob- 
tained a rule to strike off the plaintiff's statement as not con- 
fbrminfir to the requirements of the Practice Act, 1915, in 
that it fails to set forth whether the contract between the 
parties was oral or written; and because, if in writing, no 
copy of it is attached to the statement. 

In section 9 the Practice Act provides that in actions on 
contracts the statement of claim shall state whether the con- 
tract was oral or in writing, and in section 5 declares that 
"every pleading sh^l have attached to it copies of all notes, 
contracts, book entries, • * • upon which the party plead- 
ing relies for his claim or defense as the case may be." A 
non-observance of these directions is properly taken advan- 
tage of by an application to strike off the statement: Gear 
Co. T. Machine Co., 48 Pa. C. C. Reps., 342, and cases there 
cited. 

It has been held in Machine Co. v. Clay Co., 29 Dist. R., 
753, that a failure to state whether the contract was oral or 
in writing is a fatal defect in a statement for goods sold and 
delivered, with copy of book account attached. On the other 
hand, it was held in Bartlett Garages v. Kaiser, 15 Schuyl. 
LegfU Rec., 81, than "an action upon a book account * * • 
is not an action upon an express agreement, either oral or 
written, and, therefore does not fall within the provisions of 
section 9 of the Practice Act of 1915." We think the better 
reason is with the last named decision. Charges made in a 
book of original entry import both sale and delivery of the 
goods to the defendant: Hubbard v. Tenbrook, 124 Pa., 291, 
295, and it is that which in a suit upon a book account con- 
stitutes the plaintiff's cause of action. Except what tbe law 
implies,' there is no contract, written or oral, about it, and, 
therefore, there is nothing to be averred on the subject un- 
der the above provisions of the Practice Act. A book entry 
charging goods or work done as "per contract" or "acccmling 
to contract" would perfiaps present a different question, the 
contract in such cases, not the book entry, being the proper 
cause of action: see Atkinson v. Carson, 1 W. N. C.,'110; 
McStay v. Dugan, 2 W. N. C, 226; Jones v. Pennypaeker,H 
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W. N. C, 466. But that is not this case. It mi^t be added 
that the view here cont^ided for by defendant would lead to 
self-evident practical difficulties, tiie avoidance of which bjr 
interpretation of the statute would seem warranted by the 
principle arsfura^itum ab inconveniraili plurimmn valet m 
le^e. 

The rule to strike off is dischargred. 



IN RE BAILMENT LEASES. 

TaxatiMi — "Dealer" — Contracts — Future Payments — ^Mer- 
cantile Tax— Act of May 2,' 1899, P. L. 184. 

One engaged in Uie business of disposing of perB<HiaI property 
under bailment contracts is a dealer witibnv the meaning ot tbe Act of 
Hay 2, 1899, P. L. 184, and as such is Hableto pays mercliaiitite license 
tax to be computed upon the total amount of the paymmits which he 
is entitled to receSve under all contracts entered into duing the year, 
including ca^ payments and pajanents to be made in the future. 

OFFICE OF THE ATTORNEY GENERAL, 
Harrisburtr, Fa. 

July 28, 1921. 
Mr. C. W. Meyers, 

Chief of County Bureau, 
Auditor General's Department, 
Harrisburg, Pa. 
Sir: 

I am in receipt of your inquiry stating: the following 
facts: 

A dealer handling personal property is engaged in the 
business of disposing of the same on bailment contracts. 
These contracts, of which you submit copies, provide that 
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possession of the property shall be delivered to the bailee 
upon the payment of an initial installment of rent; that he 
shall have the possession and use thereof during a stated 
period upon the paym^it of further installments of rent; 
that at "ttte expiration of such period, if he shall have paid 
his rent, he shall have the rij^ht to purchase the property for 
a consideration named; and that in such event the amounts 
previously paid by him as rent shall be credited upon the 
purchase price. Under these contracts the bailee is required 
to pay all of the installments of rent. He has no option to 
return the property during: the term of th^ lease and thereby 
avoid liability, for further installments of rent. The bailor, 
on the other hand, upon the completion of the term, has no 
option except to deliver title to the goods and give full cred- 
it upon the purchase price for all rent paid. Thus, upon the 
execution of the contract, the bailor becomes entitled to re- 
ceive the full purchase price in stipulated installments, and 
the bailee acquires the right to have full title to the proper- 
ty as soon as all payments have been made. The only feature 
which distinguishes the transaction from an ordinary sale 
on credit is that title is retained by the bailor until the full 
purchase price is paid. purchase prce is paid. 

Ccoitracts of this character are not entirely new. Chief 
Justice Gfbson discussed them in 1831 in the case of Myers 
V. Harvey, 2 P. & W., 478. However, the regular conduct of 
business under such forms is more modem and the increas- 
ing volume of business so conducted lends considerable im- 
portance to your inquiry. 

You ask (1) whether such bailor is a "dealer" within 
file meaning of the Act of May 2, 1899, P. L. 184, which im- 
poses a merchantile license tax, and (2) if he be a dealer, 
upon what basis should his tax be computed? 

The Act of 1899 imposes a tax upon each "vender of or 
dealer in goods, wares and merchandise." It is a tax on the 
business of vending and dealing. Knisely v. Cotterell, 196 
Pa., 614 (1900). By the use of both of the words "vender" 
and "dealer" the Legislature evidenced an intent to impose 
a tax upon all persons engaged in conducting such business 
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as falls within the ordinary meaning of either. A dealer is 
one who engages in the business of buying to sell again 
Norris Bros. v. Com. 27 Pa., 494 (1856) ; Com, v. Brinton, 14 
Pa. CC, 460 (1898), and Com. v. Davis, 11 Dist. Rep., 427 
(1902). In the case before ug the "bailor" is engaged in the 
business of buying merchandise for the purpose of selling 
again. When he enters into a confxact to 'lease property," 
his purpose and intention is to secure by means of the "rent" 
his full purchase price, and the bailee's purpose is to acquire 
title to the property. The contract which is executed se- 
cures to each the legal right to have that which moved him 
to enter into it, and, when completed, results in a sale. The 
fact that the complete title is split up into parts. The right of 
possession being delivered at the making of the contract, 
and the right of property being transferred at the end of the 
so-called "rental" period, does not exclude the "baOor" from 
the scope of the Act. 

"The contract may be regarded as dual: (1) ahiringor 
bailment, and (2) a contract of sale." Kelly Springfield 
Road Roller Co. v. Schlimme, 220 Pa., 413. In consideration 
for the bailee entering into the contract of bailment out of 
which the bailor will realize his selling price, the bailor en- 
ters into an -executory contract of sale under which the bailee 
will secure title to the property. The ultimate punrose and 
result is a sale. 

"The law regards the substance and not the form, and 
this is especially true in the construction and administration 
of taxing statutes." Com. v. Westinghouse Air-Brake Co., 
251 Pa., 12 ; Com. v. Pittsburgh, Ft. Wayne & Chicago Ry. 
Co., 74 Pa., 83 ; Com. v. Erie & Pittsburgh R. R. Co., 74 Pa., 
94; Western Union Telegraph Co. v. State of Kansas, 216 
U. S., 1. Looking through the form of these contracts to the 
substance it is clear that the bailor is not engaged in the bus- 
iness of renting property, but is engaged in selling it. 

I am, therefore, of thi. opinion that one conducting such 
a. business is a "dealer" within the meaning of the Act of 
May 2, 1899, P. L. 184, and as such is liable to pay a mer- 
cantile license tax. 
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Upon what basis shall the tax be computed ? 

Section 4 of thi^ Act provides that blanks shall be pre- 
pared by tJie Auditor Geiierid containing a request: 

"For siich information as ihay be necessary in arriving 
dli the ^tiiial amount of business transacted by the vender 
of oi' dealer ih goods, warra and merchandise • • * 

The whole volume of business, including cash receipts 
lUid merchandise sold on credit * * * shall be tbe basis up- 
on which' the license is to b6 rated." 

The language employed by the Legislature is significant. 
The basis of computation is not the "whole volume of sales," 
"gross sales," or "gross receipts," but the "whole volume of 
buaines, including cash receipts and merchandise sold on 
credit." In the conduct of the business concerning which 
you inquire the total amount of cash and all the payments of 
rent to be made in the future are included in the "whole vol- 
ume of business." This is the amount which tiie dealer is 
entitled to receive under his contracts, and is the basis upon 
which the tax is to be computed. 

I; therefore, specifically advise you: 

(1) That a man engaged in the business of disposing 
6f personal property under bailment contracts sudi as you 
describe Is a "dealer" within the meaning of the Act Of May 
2, 1899, P. L. 184, and 

(2) Th^t his license fee should be computed upon the 
tot^ fCmount of the payments which he is entitled to receive 
under all contracts entered into during the year, including 
cash payments and payments to be made in future. 

Very truly yours, 
GEORGE ROSS HULL, 
Deputy Attorney General. 
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WESTERN AUTOMATIC MACfflNE SCREW CO. -V. 
LAKESIDE FORGE COMPANY. 

Contracts — Damages — Time of Delivery — Special Circum- 
stances — Practice — Rule for judgment as to part of 
claim 

Ordinarily one whose acceptance comes after the time specified 
in the contract, by his acceptance waives strict performance of the 
stipulation as to time of delivery and cannot thereafter claim that 
the goods were not dehvered under the contract and thereby avoid 
payment of the price. 

Damages for which compensation may be justly claimed and al- 
lowed are such only as naturally and ordinarily flow from the breach 
of the contract complained of. They should be such as may fairly 
be supposed to have entered into the contemplation of the parties 
when they made the contract or such as might, according to the or- 
dinary coure of things, be expected to follow its violation. If, how- 
' ever, special circumstances under which the contract was actually 
made were communicated by plaintiff to the defendant and thus 
kiiown to both parties, the damages resulting from the breach of 
such contract, which they would reasonably contemplate, would bo 
the amount of injury which would ordinarily flow from the contract 
under these special circumstances so known and coromunicated. 

Where a plaintiff asks for judgment for a part only of its total 
claim on a rule for judgment for want of sufficieiit affidavit of de- 
fense and at the same time marks the case at issue for trial, plain- 
tiff is guilty of no incondstency and by putting the case on the trial 
Kst, does not waive the right to proceed on a rule for judgment for 
want of sufficient affidavit of defense as to that part of the chum 
for which it is averred the affidavit of defense is insufficient. 

Rule for judgment for want of sufficient affidavit of 
drfense, No. 203 May Term, 1921. C. P. Erie County. 

Marsh, Eaton & Baur for Plaintiff. 

Gunnison, Fish, Gifford & Chapin for Defendant. 

HIRT, J., September 1921. 

This is a rule for judgment for want of a sufficient af- 
fidavit of defense. 

The action is founded on a contract consisting of writ- 
ten orders executed by the defendant and accepted by the 
'plaintiff for the delivery to defendant of certain quantities 
of knurls and pins at prices named, "delivery six to eight 
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weeks" from the date of the orders. Plaintiff claims that it 
delivered on these co&tr^ts, knurls and pins of the value of 
$9,091.45. Defendant alleges, however, that it refused to 
accept a certain shipment of the value of $1423.22, because 
of alleged delay in delivery, but admits delivery and accept- 
ance of the balance of the shipments of a total value of 
$7668.23. It is admitted that the affidavit of defense is 
sufficient as to the amount of $1423.22 and we are con- 
cerned only with the balance of the shipments. 

Defendant resists payment of the contract price on the 
following grounds: "That said referred to orders were 
placed with plaintiff expressly for the purpose of obtaining 
p^rts necessary for certain wrenches for which d^endant 
had orders which were required to be filled by certain speci- 
led dates, and that for this reason delivery of the parts cov- 
ered by such orders was provided for within six to eight 
weeks from the receipt of the orders, and the time of deliv- 
ery was made the essence of the contract; and defendant 
avers that if delivery h^ been made by plaintiff within the 
time specified, defendant could have completed the wrench- 
es and filled its orders, but by reason of the delay a^d fail- 
ure of plaintiif to make delivery as agreed and its violation 
and breafh of its contract in that regard, defendant's or- 
ders for wrenches have been revoked and cancelled by rea- 
son of its inability to complete said wrenches and fill such 
orders within the time specified therein where- 
by defendant suffered damages in an amount largely in ex- 
cess of plaintiff's claim." A sta,tement of defendant' dam- 
ages is attached to the affidavit of defense, setting forth 
specific orders for wrenches which were cancelled and con- 
taining a statement made up of the differences between the 
contract prices and the market prices resulting in damages 
claimed in the sum of $8514.06, which defendant seeks to 
set off as a counterclaim. 

A stipulation as to the time of delivery in an executory 
contract for the sale of materials is an essential and not a 
collateral term and it is clear that on the failure of idaintiff 
to deliver to defraidant the parts ordered, within the period 
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stipulated, defendant might h^ve repudiated the contract 
and refused to accept further deliveries. Estate of Herm- 
an Heller. Appeal of Carter and Company, 6 Pa. Sup. Ct. 
246. Defendant, however, after delay in tiie delivery be- 
ytmd the time specified in the contract and having the right 
to refuse, nevertheless did accept materials furnished un- 
der the contract t<} the value of $7668.23. A consideration 
of the legal effect of the act of defendant in accepting these 
past due shipments will dispose of the question involved. 

The performance of a condition precedent may be 
wE^ved by a party in whose favor it is stipulated and if 
time be made the essence of a contract that may be waived 
by the conduct of the purchaser. Germain Fruit Company 
vs. Thomas Roberts & Co., 8 Pa. Sup. Ct. 500. And ordi- 
narily one whose acceptance comes after the time specified 
in the contract, by his ^ceptance waives strict performance 
of the stipulation as to time of delivery and cannot thereaf- 
ter claim that the goods were not delivered under the con- 
tract and thereby avoid payment of the price. Auspaeh vs. 
Heft, 57 Pa., 326; McKay vs. McKenna, 173 Pa., 583. If 
one would avoid liability for the price, ordinarily he must 
refuse to accept deliveries after the time stipulated. He is 
then in position to purchase the goods elsewhere and his 
measure of damages is the difference between the contract 
price and the market value at the time and place of deliv- 
ery. There is an exception to this rule where it is impos- 
sible to (Aitain at once or at all, goods sufficient and of the 
kind and quality to fill the order and thus avoid delay. 
Rockwell Manufacturing Co., vs. The Cambridge Springs 
Co., 191 Pa., 386. Under this exception the buyer may ac- 
cept the goods without waiving his damages occasioned by 
the delay, for the reason that it is the best the buyer can 
do for the protection of his interests and is practically an 
acceptance under compulsion. There is, however, nothing 
in the affidavit of defense to bring this case within the ex- 
cation. 

But even though by acceptance of the goods, defend- 
ant did not waive its right to damages, yet the facts dis- 
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closed by the affidavit of defense will not support the col- 
lection of special damages of the nature claimed, for tiie 
reason that the special circumstances were not known or 
communicated to plaintiff when the orders were given and 
therefore were not in the contemplation of the parties at 
the time of making the contract. The rule laid down in 
Hadley vs. Baxendale, 9 Exch. 341, and as uniformly fol- 
lowed thereafter has been thus stated: 

"Damages for which compensation may be justly 
claimed and allowed are such only as naturally and ordinar- 
itly flow from the breach of the contract complained of. 
They should be such as may fairly be supposed to have en- 
tered into the contemplation of the parties when they made 
the contract or such as mi^t, according to the ordinary 
course of things, be expected to follow its violation. If, 
however, special circumstances under which the contract 
was actually made were communicated by plaintiff to the 
defendant and thus known to both parties, the damages re- 
sulting from the breach of such contract, which they would 
reasonably contemplate, would be the amount of injury 
which would ordinarily flow from the contract under these 
special circumsta,nces so known and communicated." 

BUlmyer vs. Wagner, 91 Pa., 92; Fessler vs. Love and 
Powell, 48 Pa., 407 ; Twining vs. Roberts, 16 Pa. Sup. Ct., 
4. There is, however, no averment in the affidavit of de- 
fense to the effect that at the time of the making of the 
contract defendant made known to plaintiff that it had at 
thajt time accepted the orders mentioned in defendant's ex- 
hibit and that delivery within the time stipulated was nec- 
essary for the filling of these orders and that the, orders 
might be cancelled if not filled within the specified time, 
resulting in damage to defendant. 

On these considerations we conclude that defendant's 
counterclaim for damages cannot be enforced against plain- 
tiff and that defendant by acceptance of the materials fur- 
nished under the orders, waived strict compliance with the 
terms of the contract as to time of delivery and tJiat the 
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affidavit of defense is insufficient except as to deliveries 
refused to the value of $1423.22. 

Before argument of the merits of the rule, defendant 
raised a preliminary question contending that plaintiff, hav- 
ing marked the case at issue for trial, on the watch book, 
on the same date that this rule was granted, by this act 
waived its right to attack the sufficiency of the affidavit 
of defense and must submit the whole of his claim to trial 
by jury. It has been held tiiat "after an affidavit of de- 
fense is filed the putting of the case on the trial list for 
trial at the next term, does not prevent the plaintiff from 
filing a motion for judgment for want of sufficient affidav- 
it of defense." Comerer vs. Fraker's Administrators, 49 
D. R. 491. Some doubt is cast on this sta,tenient of the law 
by the language of Mr. Justice Simpson in Federal Sales 
Company vs. Farrell, 264 Pa., 149, but that doubt does not 
operate against the case at baf. Plaintiff asks for judg- 
ment for a part only of its total claim on the rule for judg- 
ment now before the Court; as to the balance of its claim, 
it admits the sufficiency of the affidavit of defense and 
places the case on the issue list for triaj. Plaintiff is guilty 
of no inconsistency in this respect and it cannot be said 
that by proceeding to tarial as to a part of its claim respect- 
ing which the affidavit of defense is sufficient, it thereby 
waives its right to proceed on a rule for judgment for want 
of a sufficient affidavit of defense as to that part of the 
claim which it is averred the affidavit of defense is insuf- 
ficient to support. 

The rule, therefore, entered May 19, 1921, is now, Sep- 
tember 1921, made absolute and judgment is directed 
to be entered in favor of the plaintiff and against the de- 
fendant in the sum of $7668.23 with interest thereon from 
January 1, 1921, ajad without prejudice to the plaintiff to 
proceed for the balance claimed. 
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Equity — Practice — Parties — Bill defective for want of 
proper parties — Equity jurisdiction in relieving from fraud. 

As a general rule all parties materially interested in the subject 
matter of a bill in equity, either as plaintiffs or defendants, must be 
made parties to the action. One cannot, however, be made a party 
plaintiff in a suit against his will and if joined as plaintiff withoot 
his knowledge or consent, the bill may be dismissed as to him. But 
if necessary parties fail to intervene as plaintiffs or disclaim as such 
they may, nevertheleas, be made parties to the suit as defendants. 
Where a bill in equity is defective for want of prober parties, plain- 
tiff is entitled to amend and join indispensable parties as defendants. 

Disputes as to title are usually settled in actions at law and so- 
called "ejectment bills" which seek indirectly to settle question of 
title are not favored by equity. The rule is that in relieving from 
fraud, equity has jurisdiction to set aside all transactions founded 
upon it and by whatever machinery effected; and where a question 
of legal title is incidental and subordinate to other elements which 
call for the exercise of equitable remedies, or where a decision on Uie 
question of fraud will also decide the question of title, equity has 
jurisdiction. If something more is required, if a question of title is 
to he solved before any of the relief prayed for can be granted, or if 
the kernel of the controversy is the legal title to land or the rights 
of innocent parties are affected, ejectment is the ex-^lueive remedy. 

Equity has jurisdiction between the heirs of the parties to me 
alleged fraudulent transaction. 

Demurrer to Bill in Equity, No. 1 September Term, 
1920. C. P. Erie County in Equity. 

Gunnison, Fish, Gifford & Chapin for Plaintiff 

Charles A. Mertens for Defendant 

HIRT, J., September 12, 1921 

The following, in outline, are the averments of the bill, 
material to the questions raised by the demurrer before the 
Court: 1 : ' ! 

Plaintiff is one of seven heirs of Joanna Dunnigan, de- 
ceased. That in 1917, M. C. Dunnigan, husband of Joanna 
Dunnigan, procured a deed, conveying to himself the prem- 
ises described in the bill, in consideration of one doUa^. At 
the time the deed was procured to be executed by Joanna 
Dunnigan, she was 74 years old, and was confined to her bed 
with a complication of diseases and was so infirm in mind 
and body that she was incapable of comprehending the na- 
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ture ^d effect of the transaction and was wholly unable by 
reason of her mental and physical condition to make a valid 
conveyance; that a confidential relationship existed between 
M. C. Dunnigan and his wife, Joanna Dunnigan, and she 
was wholly under his influence f^ld domination and that the 
conveyance of this real estate was procured by M. C. Dun- 
nigan by fraud and through the exercise of undue influence. 

Hie bill prays that the conveyance be declared null and 
void and that the deed be directed to be cancelled upon the 
records of Erie County. Plaintiff is the only heir of Joanna 
Dunnig^ appearing as a party to the bill. 

A demurrer was filed by defendants setting forth the 
following causes: 

1. That there are not joined as plaintiffs in the 
said action, the necessary and proper plaintiffs who 
should be parties to said action, being all of the heirs 
of Joanna Dunnigan, deceased, who are interested in 
the subject matter of said suit adversely to the de- 
fendants. 

2. That the Court is without jurdisiction in the 
subject matter of said Bill in Equity for the reason 
tiiat the said Bill in Equity is filed for the purpose of 
determining the title to real estate. 

3. That the Court is without jurisdiction to grant 
relief in the foregoing case for the reason that the 
plaintiff has an adequate remedy at law. 

As a general rule, all parties materially interested in 
the subject matter of a bill in equity, either as plaintiffs or 
defendants, must be -made parties to the action. Scholl vs. 
Sdhoener, 1 Woodward, 201; Findley vs. Warren, 244 Pa., 
64. "Where the object of a bill is to divest a title to prop- 
erty the presence of those holding or claiming such title is 
indispensible." Hartley vs. Langkamp and Elder, 243 Pa. 
560. In this last case, the effect of non-joinder of essential 
parties is stated thus: "The rule as to indispensable par- 
ties is neither technics nor one of convenience, it goes ab- 
solutely to tiie jurisdiction, and without their presence, 
the Court can grant no relief." 
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The reason for the rule requiring that all parties inter- 
ested in, or'to be affected by any demand, be made parties 
to this bill is obvious when applied to that class of parties 
against whom the prayer of the bill is invoked. And as 
this principle applies to those parties whose interest logi- 
cally classifies them as defendants, so also, but for another 
reason, the rule applies to those whose interest in the sub- 
ject of the bill is that of plaintiffs. The reason is that the 
Court may be enabled to m^e a complete decree between 
all the parties, and thus prevent future litigation by taking 
away the necessity for a multiplicity of suits. Scholl vs. 
Schoener, 1 Woodward. 200. 

One cannot, however, be made a party plaintiff in any 
suit against his vnl\ and if joined as plaintiff without his 
knowledge or consent, the bill may be dismissed as to him. 
Gravenstine's Appeal, 49 Pa., 310. But if parties plaintiff 
disclaim as such, they may, nevertheless, be made parties 
to Hie suit as defendants. Ford vs. Terry, 17 Phila, 279. 
"The rules which may prevail in court of equity in regafd 
to who are necessary parties, and what place they shall oc- 
cupy on the record, differ totally from the rules at law up- 
on the same subject. In equity it does not make a particle 
of difference on which side of the record the name of the 
party is placed, whether a^ong the plaintiffs or defendants, 
not even as regards the question of costs, for a chancellor 
may award costs against some of the plaintiffs and not 
against the others, or against some defendants and not 
i^ainst others, the whole subject being absolutely under 
his control. The only solicitude of courts of equity about 
parties is to see that all persons are made parties who ara 
affected by its decrees, and it makes no difference whether 
they figure as plaintiffs or defendants. It is only requisite 
that they be made parties, it does not in the least matter 
on which side of the record." Ford vs. Terry, 17 Kiila,., 
279. It is, therefore, apparent that the bill is defective for 
want of proper parties. This defect, however, is not fatal 
to the prosecution of the bill for the reason that plaintiff 
ia entitled to amend and join the other heirs of Joanna 
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Dunnigan as parties defendant. Findley vs. Warren, 244 
Pa., 64; Hartley vs. Langrkamp and Elder, 243 Pa., 550 
Heck vs. Collins, 231 Pa., 357. 

This disposes of the first cause assigned for demurrer. 
The second and third causes may be considered together. 

Disputes as to titles are usually settled in actions at 
law and so-called "ejectment bills" which seek indirectly to 
settle questions of title are not favored by equity. But if 
a paper tiUe has been obtained by fraud, equity has juris- 
diction to cancel the evidence of such spurious title. Clauei- 
vs. Clauer, 22 Pa, Super. Ct. 395. Whenever a deed or writ- 
ing ought not to be used, it is against conscience for the 
party holding it to retain it and it will in general be ordered 
to be delivered up to be cancelled. Wilson vs. Getty, 57 
Fa., 266. A glance at the digests is convincing that cases 
of this nature are numerous in equity. Yet the line of 
demarcation is not always clearly defined between these 
cases over which equity jurisdiction ext^ids and those 
which must be tried as ejectment suits on the law side of 
the Court. The rule, however, se«ns to be, that in relieving 
from fraud, equity has jurisdiction to set aside a^l trans- 
actions founded upon it, and by whatever machinery ef- 
fected. And where the question of legal title is incidental 
and subordinate to other elements which call for the exer- 
cise of equitable remedies or where a decision on the ques- 
tion of fraud will also decide the question of title, equity 
flnd jurisdiction. If something more is required, if a ques- 
tion of title is to be solved before any of the relief prayed 
for can be granted, (Long's Appeal, 92 Pa., 171) or if the 
kernel of the controversy is the legal title to land (Pa. Co. 
vs. Ohio River J. R. R. 204 Pa., 356), or the rights of inno- 
cent parties are affected, ejectment is the exclusive reme- 
dy. See also Sears vs. Scranton Trust Co., 228 Pa., 126. 

It is urged by defendants that though equity has juris- 
diction to cancel a deed on the ground of fraud, yet this 
jurisdiction attajChes only in those cases where the parties 
to the alleged fraudulent transaction are also the parties to 
the suit and that where title to the premises has passed to 
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purchasers or by descent, ejectment is the only remedy. 
With ttiis contention we agree, when the rights of innocent 
purchasers are involved (Richard's Appeal, 100 Pa., 51), 
but not when the property has passed by descent. Darling- 
ton's Appeal, 86 Pa., 512 (522) is parallel with the case at 
bar in many respects; there a bill in equity was filed to 
effect a reconveyance of land alleged to have been obtained 
by fraud ; there, as in this case, plaintiff was the heir of 
the former owner and defendants were the heirs of one who 
it is alleged induced the conveyance by fraud. While the 
bill does not appear to have been attacked on the ground 
of jurisdiction, yet there is evidence that the Supreme 
Court considered that question as affected by the parties 
to the suit, in this langu^e: "Here are no innocent pur- 
chasers. The plaintiff is the heir of Martha T. Darlington. 
The defendants stand in the shoes of their ancestor." These 
observations apply with equal propriety to this case. An 
heir can inherit no more than his ancestor had. If the titie 
in the ancestor is a ba^re legal title merely by reason of 
fraud in its acquisition, a bare legal title only is inherited. 
And if the quality of the title in the heirs is the same as in 
their ancestor, there are no intervening rights, and equity 
has jurisdiction between the heirs as parties to the suit 
Here, as in Darlington's Appeal, supri^, a decision on the 
question of fraud will at the same time decide the question 
of title. 

And now, September 12, 1921, leave is granted plain- 
tiff to amend his bill within thirty days by making Agnes 
O'Brien, Mary H. English, James Casey, MaryCasey Lynch, 
Inez Kelly and Marg^et Birkmeyer, parties defendant. On 
the filing of this amendment the demurrerwill be overruled. 
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COMMONWEALTH V. LOMBARD 

Criminal law — ^Indictment — Motion to quash — Act of 
1887, P. L. 113, Sec. 15; Act of 1860, P. L. 24, Sec. 11. 



the ofFeme charged may be easily onderstood by the jury. 

Motion to quash indictment, No. 125 February Sessions, 
1921. Q. S. Erie County. 

C. Arthur Blass, District Attorney for Commonwealth. 

Wm. G. Crosby, for Defendant. 

HIRT, J., September 15, 1921. 

The defendant, Nick Lombard, stands charged in an in- 
dictment containing one count. The indictment reads as 
follows: 
"COUl-JTY OF ERIE, ss. 

THE GRAND INQUEST of the Commonwealth of 
Pennsylvania^ now inquiring in and for the body of the 
County of Erie, upon their respective oaths and affirm- 
ations, do present, that one Nick Lombard, late of said 
county, yoeman on the Twenty-fifth day of September 
in the year of our Lord one thousand nine hundred and 
twenty, and on divers other days and times as well be- 
fore as after that day and within two years of the tak- 
ing of this Inquisition, with force and arms, at the 
county aforesaid and within the jurisdiction of this 
Court, did sell, and offer for sale, divers quantities of 
vinous, spirituous, malt- and brewed liquors, and ad- 
mixtures thereof, towit: Brandy, wine, whiskey, rum, 
gin, ale porter, beer, cider, and admixtures thereof, 
without a license so to do, contrary to the form of the 
Act of the General Assembly in such case made and 
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provided, and against the peace and dignity of the Com- 
monwealtti of Pennsylvania. 

(Signed) C. Arthur Blass 

District Attorney." 

A motion to quash the indictment was filed on behalf 
of the defendant, assigning the following reasons: 

"1. Said indictment is bad by reason of duplicity 
and by reason of joinder in one count of various and 
different alleged offenses. 

2. Said indictment is bad by reason of the fact 
that the presentment upon which the same was based 
was found illegally and unlawfully and upon testimony 
of witnesses not properly sworn by the Court and not 
qualified to appear before the Grand Jury finding the 
same. 

8. Said indictment is bad by reason of the fact 
that the presentment upon which the same was based 
and founded is not set forth in the indictment nor ref- 
erence made thereto. 

4. Said indictment is bad by reason of the fa^ct 
that the same was found without a previous informa- 
tion, warrant of arrest and preliminary hearing whereby the 
defendant was deprived of constitutional right without 
cause shown. 

5. Said indictment is bad by reason of the fact 
that no legal cause or reason was shown for the extra- 
ordinary method by which the same was secured." 

6. Said indictment is generally bad, insufficient 
and defective." 

An additional reason for quashing the indictment was 
filed, but has been disposed of by the recent decision of the 
Supreme Court in Commonwealth vs. Maxwell and Williams. 

As to the first reason assigned : The form of the indict- 
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ment follows the language of the 15th section of tl 
May 13, 1887, P. L. 113, and is sufficient for th 
under section 11 of the Act of March 31, 1860, P. 
is provided that: 

"Every indictment shall be deemed and ad 
sufficient and good in lawwhich charges the crir 
stantially in the act of the assembly prohibiti 
crime, and prescribing the punishment, if an; 
there be, or if at common law, so plainly that the 
of the offense charged may be easily understood 
jury." 

This indictment is in a form long recognized i 
lent charge of this offense, not only in this C 
throughout the Commonwealth a^id we see no reasc 
modify this form of applying, too technically, ] 
which have outlived the reason for their being. K 
believe that this indictment is bad for duplicity, 1 
charged is selling liquors without a license and 
single sale is a complete offense, yet numerous sale 
a multiplication of the phases of the same offense, 
terests of the defendant can be protected through 
particulars and to this, we believe, defendant is en 

There is nothing before the Court in support o; 
ond objection and therefore, it is not considered. 

The third objection is contradicted by the in 
itself, which contains the endorsement "founded on 
ment" 

The fourth and fifth reasons are without me 
report of the Grand Jury shows the existence of ge: 
flagrant violations of law affecting the community i 
justifies the "extraordinary method" by which tl 
ment was framed. 

The rule, therefore, granted April 9, 1921, is 
tember 15, 1921, disch^ged. 
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JOHN J. MEAD, COMMITTEE V. J. M. SHERWIN, 
TRUSTEE 

Trustees — Equity will upon occasion set aside deeds of 
bnist — Insanity nowhere defined — Legal competency to 
make deed of trust — Confidejital relations. 

The law nowhere defines what insanity is, or sets up any standard 
by which competency or incompetency may be measured, but leaves 
every esse to be controlled by the circumstances Burroundingr it; hence 
the only aid to be derived from the books is such as comes from cases 
or parts of them where the facts and circumstances were similar or 
analagous, which by comparison may assist in arriving at a conclusion 
relative to the weight to be driven to the facts &nd circumstances as 
established in the case under consideration. Reference being had to 
a number of such cases and to some text books on the subject will 
disclose, however, that "Testamentary capacity is the normal condi- 
tion and the affirmative is with him ^lo undertakes to call it in 
question." 

It is true that when a party in anticipation of death makes final 
disposition of his property by bill of sale or otherwise, the test of 
mental capacity to do so is the same as that applicable in the case 
of wills, hut we do not agree that both rules can be invoked in favor 
of the same instrument or defendant at the same time; for if a "deed 
is the moat solemn and forma! kind of a contract which a man can 
make with his fellow man," which it is, then there must be capacity 
to appreciate the solemnity and formality of the obligation on the 
part of the grantor or the essence of the contract is gone and there 
is nothing formal or solemn about it so far as he is concerned; hence 
in the execution of a deed the first rule as to capacity applies, while 
in a will the latter, but never both. 

Confidential relations between attorneys and clients are not re- 
ciprocal, or rather the confidence does not flow from attorney to client; 
it flows from the client to the attorney and the clients may not, and 
usually do not, hold anything of the attorney's personal confidence 
at all. 

Bill in Equity to set aside deed of trust. No. 8 Novem- 
ber Term, 1920. C. P. Erie County in Equity. 

Brooks, English & Quinn for Plaintiff. 

Gunnison, Fish, Gifford & Chapin for Defendant. 

ROSSITER, P. J., September 1921. 

This is a bill in equity brought by the committee of 
the wife of a grantor in a deed to set aside the deed for the 
reason^ ttiat he. was mentally incapable of making it. 
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The case came on to be heard on bill, answer, repllcv 
tion and testimony and 

THE FACTS ARE POUND AS FOLLOWS: 

(1) That in 1912 and for many years prior thereto, 
F. S. Phelps was and had been EeJitor of the Erie Daily 
Times, a daily newspaper of general circula;tion in this com- 
munity, and President of The Times Publishing Company, 
a corporation operating the same. 

(2) That he wrote all, or nearly all, of the editorials 
of the paper, many of the news items, was an indefatigable 
worker, highly aggressive and intensely interested in his 
work. 

(3) That in or about 1914 he complained of severe 
headaches and his industry, aggressiveness and interest 
began to wane. 

(4) That on the 4th day of April, 1914, he made his 
last will and testament and on the 25th day of March, 1916, 
a codicil thereto, which last will and test£un«it, togethar 
with the codicil was, after his death, duly probated and is 
now of record in Will Book X, page 431, a, copy of the same, 
so far as pertinent here, being as follows : 

"FORTY-FOURTH ; I hereby give, devise and be- 
queath to my Executor hereinafter named, hia succes- 
sors and assigns, the sum of Ten Thousand ($10,000) 
Dollars, to be distributed as follows : 

That each and every regular employee of The 
Times Publishing Company, who is employed by the 
compa;ny at the time of my decease and has been prev- 
ious to the time of my decease, in the employ of The 
Times Publishing Company for two years or more, diall 
share, Dollar for Dollar alike so that the aggregate 
amount thus expended shall be the sura of Ten Thous- 
and ($10,000) Dollars. It is my wish that no em- 
ployee, whatever his position, be given any more than 
any other employee. I also desire to state that the 
term "Employee" includes the circulation Manager, but 
does not include any of the Times cMriers or newsboys 
but does include the boys who assist Mr. McMahon in 
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the Mailing Department, who ha,ve been in the s^^ce 
two years or more. 

FORTY-FIFTH: All of my stock in The Times Pub- 
lishing Company constituting more than a majority of 
the capital stock of said company, I give and bequeatJi 
to my Executor, and his successors hereinafter named, 
in trust, for the uses and purposes following to-wit: 
Mr executor shall h^ve the right to voto said stock and 
to sell one share of stock in order to qualify another 
person to act as Director of the Company's business. 
My executor shall pay any and all dividends which may 
be declared, during the continuance of this trust, by 
The Times Publishing Company, to the following 
named persons and corporations, in the following sums 
annually, to-wit: 

Fifty Dollars per week to my beloved wife, Marion 
Helen Phelps, for and during her natural life, and up- 
on her decease, l^e share to which she is entitled as 
aforesaid, of said dividends shall be divided to and 
^mong'the beneficiaries hereinafter named, in the pro- 
portion hereinafter stated. After setling apart each 
year, from the date of my decease, during the life time 
of my said beloved wife, the sum of Fifty Dollars per 
week, (out of the dividends declared in any such year) 
for the purpose of making payments to my bdoved 
wife, as above stated, my Executor shajl divide the 
balance of said dividends in each year from the date of 
my decease, into ten equal portions and shall distribute 
the same annually during the continuation of this trust 
to the following beneficiaries, located in the City and 
County of Erie, Pennsylvania, as follows, to-wit: 

One-tenth to St. Vincent's Hospital. 
One-tenth to Home for the Friendless. 
One-tenth to Young Women's Christian Associar 

tion. 
One-tenth to Young Men's Christian Association. 
One-tentii to Boys' Club. 
One-tenth to Florence Crittenden Home. 
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One-tenth to First Methodist Episcopal Chim;h to 
be divided equally by Official Board between the Home 
apd Foreign Missionary Societies, provided said Soci- 
eties are in existence, otherwise to be retained by said 
Chorch. 

One-tenth to St. Joseph's Orphan Asylum, 
of The Times Publishing Company to the persons who 
are in the employ of such company at the expiration 
of each of said years (who have therefore been in tiie 
employ of The Times Publishing Company for two 
years or more). The method of such distribution and 
the definition of the word "employe" is more particu- 
larly referred to in the Forty-fourth paragraph hra-eof . 

One-tenth to Erie Board of Education, to be dis- 
tributed under the direction of the Faculty of Erie 
Hi^ School, as prizes among students; preferably to 
assist worthy students in paying expenses through Col- 
lege, in no instance such assistance to be given where 
parents can pay the way of such students. 

It is understood that the above mentioned legacies 
are payable only to such of the above named corpora- 
tions or individuals as may be in existence at the time 
said legacies mature to them and their successors and 
assigns forever absolutely. 

In case any one or more of said corporations 
named as beneficiaries under this trust should cease to 
exist, then the remainder of said beneficiaries shall re- 
c^ve in the proportions above stated the sha;re or 
shares of said corporation which shall have ceased to 
exist as aforesaid. 

This trust shall ccmtinue to exist for and during 
the life of J. M. Sherwin, and for a period of Twenty 
years thereafter, and upon the dearth of J. M. ^erwin, 
I hereby direct that the Erie Trust Company of Erie, 
Pennsylvania, shall act as Executor and TVustee as 
aforesaid. 

Upon the final termination of this trust, said 
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Trustee or his successor, is hereby directed to sell the 
stock in The Times Publishing Company belonging to 
my estate at that time, either at public or private sale, 
for the best price that can be procured for the same 
and the proceeds of the same shall thereupon be paid to 
the following legatees, located in the City of Erie, Penn- 
sylvania, their successors and assigns forever, as fol- 
lows: 

One-tenth to St. Vincent's Hospital. 
One-tenth to Home for the Friendless. 
One-tenth to Young Women's Christian Associa- 
tion. 
One-tenth to Young Men's Christian Association. 
One-tenth to Boys' Club. 
One-tenth to Florence Crittenden Home. 

One-tenth to First Methodist Church, (to be di- 
vided equi^ly by the Official Board between the Home 
and Foreign Missionary Societies.) 

One-tenth to be distributed among the employees 
of The Times Publishing Company to the persons who 
are in the Mnploy of such Company at the expiration 
of each of said years (who have theretofore been in 
the employ of The Times Publishing Company for two 
years or more.) The method of such distribution and 
the definition of the word "Employee" is more particu- 
larly referred to in the Forty-fourth para^aph hereof. 

One-tenth to the Erie Board of Education, to be 
distributed under the direction of the Faculty of Erie 
High School as prizes among students; preferrably to 
assist worthy students in paying expenses through 
College, in no instance such assistance to be given, 
where parents can pay the way of such students. 
Or to such of the above mentioned eorporsitions, as 
may then be in existence, in the proportions above 
stated, to be the property of such beneficiaries, then 
existing, absolutely, their successors and assigns for- 
ever. 
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FORTY-SIXTH: AU the rest, residue and re- 
mainder of my Estate, real, personal and mixed, I give 
devise and bequeath to the following named beneficiar- 
ies ^11 of the City of Erie, County of Erie and State 
of Pennsylvania, or such of them as may exist at the 
time of such distribution as follows, to-wit: 

One-tenth to St. Vincent's Hospital. 

One-tenth to Home for the Friendless. 

One-tenth to Young Wwnen's Christian Associa- 
tion. 

One-tenth to Young Men':^ Christian Association. 

One-tenth to Boys' Club. 

One-tenth to Florence Crittenden Home. 

One-tenth to First Methodist Episcopal Church 
(to be divided equally by the Official Board between 
the Home and Foreign Missionary Societies, provided 
said Societies are in existence, otherwise to be retained 
by said Church. 

One-tenth to St. Joseph's Orphan Asylum. 

One-tenth to be distributed among the employees 
of The Times Publishing Company to the iwrsons wiio 
are in the employ of such Company at the expiration 
of each of ^id years (who have theretofore been in 
the employ of The Times Publishing Company for two 
years or more.) The method of such distribution and 
the definition of the word "Employee" is more particu- 
larly referred to in the Forty-fourtti para^aph hereof. 

One-tenth to the Erie Board of Education, to be 
distributed under the direction of the Faculty of Erie 
High School as prizes among students; preferrably to 
assist worthy students in paying expenses through 
College, in no instance such assistance to be given, 
where parents can pay the way of such students. 

Or to such of the above mentioned Corpora,tions 
as may then be in existence to be the property of such 
beneficiaries, then existing, their successors and as- 
signs forever, absolutely. 
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FORTY^EVEN: I hereby authorize and empower 
my Executor hereinafter named, to convey any and all of 
my rea,! estate upon such terms as he may deem b^t for 
the interest of my estate, and to make, execute, acknow- 
ledge and deliver good and sufficient deed or deeds thete- 
for. 

FORTY-EIGHT: I hereby nominate, constitute and 
appoint J. M. Sherwin, sole Executor and Trustee of this 
my last Will and Testament, and upon his decease I hereby 
Dominate, constitute and appoint the Erie Trust Company 
of Erie, Pennsylvania, Sole Executor a^d Trustee of this 
my last Will and Testament. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and seal tiiis 4th day of April, A. D| 1914. 

(Signed) F. S. Phe^B (L. S.) 

Signed, sealed, published and declared by the above 
named F. S. Phelps, the Testator, to be his last Will and 
Testament in the presence of the undersigned, who, in his 
presence and at his request ha,ve hereunto set our hands 
hereto as witnesses in the presence of the said Testator and 
of each other. 

(Signed) W. S. Carroll 
(Signed) Dorman Weaver 

"I, F. S. Phelps, of the City of Erie, County of Erie and 
State of Pennsylvania, being of sound mind, memory and 
understanding, do make, publish and declare this to be a 
Codicil to my last will $^d testament, dated April 4th, 1914. 

1st: — Aa to the Fifth Paragraph of my will, I hereby 
cancel the same and in place thereof substitute the follow- 
ing: — 

Fifth: I also give and bequeath to my beloved wife, 
Marion Helen Phelps, her heirs and assigns, my stock and 
bonds in the Erie Silk Mills amounting to Three Hundred 
($300.00) Dollars; also my stock in The Peoples Bank of 
Erie, worth Fifteen Hundred ($1500.00) Dollars. 

Second :— I hereby cancel ^d make void the Sixteenth 
Paragraph of said will. 
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Tliird:— I hereby cancel the Twenty-second Paragraph 
of my said Will, and in place thereof substitute the follow- 
ing: — , 

22: — I give, and bequeath to Mrs. Clara Benedict, of 
Pittsfield, Massadiusetts, the sum of One Thousand ($1,000,- 
00) Dolhuis, to her and her heirs and assigns forever, and 
in case of her death before the payment of this legacy, then 
I direct that the said One Thousand {$1,000.00) Dollars be 
divided into two equal shares. One-half thereof, to-wit, Five 
Hundred ($500.00) Dollars to be paid to Mrs. Edna Wilson, 
the daughter of Ab^. Clara Benedict, and the other One-half 
thereof, to-wit. Five Hundred ($500.00) Dollys, to her 
other daughter, Mrs. Villa Noble. 

IN WITNESS WHEREOF, I have hereunto set my hand 
and seal this 25th day of March A. D. 1915. 

(Signed) F. S. Phelps (L. S.) 

Signed, sealed, published and declared by the above 
named F. S. Phelps, the Testator, to be a codicil to his last 
Will, which will is dated April 4, 1914, this codicil being 
signed, sealed, published and declared in the presence of the 
undersigned, who, in his presence find i^t his request have 
hereunto set our hands as witnesses in the presence of the 
said Testator and of each other. 

(Signed) J. M. Sherwjn 
(Signed) W. S. Carroll." 

I, F. S. Phdps, being of sound mind, memory and un- 
derstanding do make this codicil to my Last Will dated Ap- 
ril 4th, 1914 (the first codicil whidi is hereby affirmed be- 
ing dated Mch. 26th, 1915). 

As to the Forty-fifth paragraph of my Will, I direct 
that so long as the I^st, therein mentioned, is continued, 
I direct ths^t John J. Mead, Sr., shall be elected one of the 
Board of Directors and Treasurer (as long as he is willing 
to accept these positions. I make this request by reason of 
tiie unlimited confidence I have in him, as a business man 
and a friend. 

In Witness Whereof, I have hereunto set my hand and 
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sea] .to this ray codicil to ray Will this 25th day of Maj*ch, 
1916. 

F.S.PHELPS (SEAL) 

Sisrned, sealed, published s^d declared by F. S. 
Phelps to be a codicil to this last Will and Testament 
in the presence of the undersigned, who have at his 
request, hereunto subscribed our names as witnesses 
in the presence of the testator F'. S. Phelps and of each 
other. 

J. M. Sherwin 
A. F. Sherwin." 

(5) That at the time of the execution of said Will, 
said F. S. Phelps wrote (or had written) and subscribed a 
letter of which the following is a copy: 

"TO THE PUBLIC:— 

I desire to state in connection with the majking of 
my will that it was at my personal solicitation that Mr. 
James M. Sherwin has consented to serve as Trustee of 
my estate. I know of no one who knows more of my 
work and its struggles than does Mr. Sherwin and no 
one knows better the personal desires I have as to how 
the Times should be conducted as far as my interests 
therein are concerned. It is because he knows just 
what I would like to have done that I urged his consent 
to become the Trustee and not through any desire of 
his. 

I raajte this statement unsolicited because I think 
it is due to Mr. Sherwin that it be raade. 

(Signed) F. S. Phelps." 

(6) That in April, 1917, he suffered a stroke of apo- 
plery, which affected his power of speech, locomotion and 
ability to use his right arm, and in February, 1918, he suf- 
fered another stroke which affected him in the same man- 
ner. 

(7) That subsequently to these strokes of apoplexy, 
(and perhaps prior thereto) he had sought relief from his 
condition and consulted a number of physicians, had visited 
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health resorts and had been taken to a sanitarium at Battle 
Creek, Michigan, where he had consulted and been pre- 
sonbed for by a specialist in mental diseases. 

(8) That on the 3rd day of May, 1918, he ma^e and 
executed a deed of trust, a copy of which is as follows : 

"As a means of helping the various institutions in 
the City of Erie, County of Eric and State of Pennsyl- 
vania, hereinafter named, in whose success I am inter- 
' ested, and for the convenient handling and carrying on 
of the business of the Times Publishing Company, as 
well as for the purpose of relieving myself of a portion 
of my active business duties, I hereby make, and exe- 
cute the following: — 

DEED OF TRUST, dated this 3rd day of May, 
1919, by and between F. S. Phelps, of the City of Erie, 
Pennsylvania, party of the first part, a,nd J. M. Sher- 
win, Trustee, of the same place, party of the second 
purt. 

FOR AND IN CONSIDERATION, of the sum of 
One ($1.00) Dollar, and other good and valuable con- 
siderations, to me in hand paid, the receipt of whi<^ ■ 
is hereby acknowledged, I hereby sell, assign, transfer 
and set over absolutely, and deliver unto J. M. Sher- 
win, Trustee, party of the second part, his successors 
and assigns, all of my stock in the Times Publishing 
Company, a Corporation organized under the Laws of 
the State of Pennsylvania, to-wit : — 

Three Hundred and Eighty (380) shares thereof, 
in trust for the following uses and purposes, to-wit: — 
(1). Said Trustee shall have the absolute owner- 
ship and right to vote said stock and to sell or other- 
wise dispose of One Share of Stock, in order to qualify 
afiy person to act as Director, with said Trustee (or 
his nominee). 

(2). Said Trustee after the deduction of all of 

. such expenses, charges, fees, and costs as may be 

deemed by him just and reasonable, (and subject to the 

terms of the Fifth Clause and the other terms of this 



ERIE COUNTY LAW JOURNAL [VoL 

John J. Mead, Conunitteei v. J. M. Sherwin, Tnutw 

trust), shall pay all dividends which may be declared 
aiid paid in cash to said Trustee by said Cdrnpany. 
during the continuance of this trust, to the following 
persons and corporations, in the following proportions, 
to-wit: — 

(a) . To the party of the first part, the setUor, all 
of said net income during the life of s^d first party. 

(b). After the death of first party, to Marion H. 
Phelps, wife of first party, for and during her natural 
life, the sum of Fifty ($50.00) Dollars per week, and 
the balance, annually, to be divided into ten equal por- 
tions, which shall be distributed, during the continu- 
ance of this trust, to the following beneficiaries located 
in the City of E>ie, County of Erie, and State of Penn- 
sylvania: — 

1-10 to St. Vincent's Hospital. 

1-10 to Erie Home for The Friendless. 

1-10 to Erie Young Women's Christian Associa- 
tion. 
1-10 to Erie Young Men's Christian Association. 

1-10 to Boy's Club of Erie. 

1-10 to Florence Crittenden Home of EIrie. 

1-10 to the First Methodist Episcopal Church of 
Erie, to be divided equally by the Official Board there- 
of, between the Home and Foreign Missionary Societies 
providing said Societies are in existence ; otherwise, to 
said Church. 

1-10 to St. Joseph's Orphan Asylum. 

1-10 to the Employees of Times Publishing Com- 
pany, to be distributed to the persons who are in the 
employ of said Company, (at the expiration of each 
year during iJie term of this trust) and who ajao have 
tiieretofore been in the employ of the Times Publish- 
ing Company, for two successive years or more. In 
making distribution to and among such employees of 
Times Publishing Company, no employee ^lall be giv- 
en more than any other employee, and in using the 
word employee, the same shall include the Circulation 
Manager, but does not include any of the Times Car- 
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rier or News Boys, but does include employees, who 
assist in the nulling department, who have been in the 
- service for two years or more. 

1-10 to Erie Board of Education, to be distributed 
under the direction of the faculty of Erie High School 
as Inezes among students, preferably to assist worthy 
students in paying expenses through college. In no 
instance sudi assistance to be given where parents can 
pay the way of such students. 

(3). In carrying out this trust, it is understood 
that distribution of said dividends aj-e to be made an- 
nually (in case dividends are declared and paid by the 
Times Publishing Company,) orly to such of the above 
* corporations or individuals as may be in existence at 
the time said distribution takes place; then in case 
any one or more of sajd Corporations named as ceatuis 
que trust under this trust, should cease to exist at 
times of distribution, then the remainder of said 
cestuis que trust sh^l receive in like manner the share 
or shares of said Corporation or Corporations which 
shall have ceased to exist 

(4). This trust shall continue to exist for and 
during the lifetime of J. M. Sherwin, and for a period 
of Twenty years thereafter ; and upon the death of the 
said J. M. Sherwin, or his resignation, I hereby appoint 
Erie Trust Company of Erie, Pennsylvania, successor 
to said 3. M. Sherwin, unless the said J. M. Sherwin, 
sh^l prior to the time of his death, appoint some other 
Company, with authority to act as Trustee, which 
power to so appoint his successors in said trust I here- 
by give to J. M. Sherwin. 

(6). Second party in the managem^it of said 
trast is hereby granted the right to pledge or hypo- 
thecate any of said stock, to secure the indebtedness 
of first party, or for any purpose for which the same 
is at present hypothecated. , - i 
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(6). And in case it is necessary to do so (in the 
judgment of second party), said Trustee shall have the 
right to pay or apply any dividends received, on or on 
account of any obligation for which said stock or se- 
curities are held as colalteral or hypothecated. 

(7). Second party shall not be held responsible 
nor liable for any act or omission relating to said trust ; 
nor for the performance of any duty hereunder shall 
bond be required of the sa4d Trustee, or his successors 
in the trust. 

(8) . At the expiration of the trust period as here- 
in provided, said Trustee or his successor is hereby di- 
rected to sell the stock in the Times Publishing Com- 
pany, either at public or private sale, for the best price 
that can be procured for the same, and the proceeds of 
the same shall thereupon be paid to such of the Ten 
parties as are named as cestuis que trust in the Second 
Paragraph hereof, as may then be in existence. 

(9). This trust shall extend to any stock or se- 
curities, which may come into the hands of said Trust- 
ee, by reason of any stock dividends or increase in the 
Capital Stock of said Times Publishing Company, and 
shall also include such other stocks or securities as 
first party may hereafter from time to time, deliver to 
sajd Trustee. 

(10). That the same provisions shall govern the 
execution of this trust and the distribution thereunder 
in case additional stocks and securities (other than the 
stock of the Times Publishing Company), shall here- 
after be delivered to said Trustee, 

(11) . First party reserves the right and power by 
an instrument in writing, to be delivered to second 
party, at afiy time during the lifetime of first party, 
to alter, change, modify or revoke the disposition of 
the property made under this Trust. 

IN WITNESS WHEREOF, the party of the first 
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III.1 ERIE COUNTY LAW JOURNAL 187 

John J. Mead, Committee, v. J. M. Sherwin, Trustee 

part has hereunto affixed his hand and seal the day 
and year aforesaid. 

(Signed) Frederick S. Phelps (L. S.) 
WITNESS: 
P. V. Gifford 
W. S. Carroll. 
STATE OF PENNSYLVANIA, 

SS: 
C0UNTY OF ERIE 

Before me, a Notary Public in ^d for the County 
and State aforesaid, personally appeared F. S. Phelps, 
who acknowledged the foregoing instrument as and 
for his act and deed. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and Notarial Seal this 3rd day of May, 1919. 
P. V. Gifford, 
Notary Public. 
My Commission expires Jan. 16, 1921. 

I, J. M. Sherwin, Trustee appointed under the fore- 
going deed of trust hereby accept the same this 3rd day 
of May, 1919. 

(Signed) J. M, Sherwin 
WITNESS; Trustee" 

P. V. Gifford 
W. S. Carroll." 
Ninth: That at the time the deed of trust wa,s executed 
there was no attempt by any one to explain to the grantor 
the legal effect thereof or that he was parting with propriety 
rights unless he changed it, or how it might affect the mar- 
ital rights of his wife. 

Tenth : That the said deed Of trust was not recorded 
during the lifetime of the said F. S. Phelps, nor until more 
than three months after his death, to-wit, on the 19th day of 
October, 1920. 

Eleventh: That in pursuance of this deed of trust, S80 
3hare.s, which was a majority of the stock of the Times Pub- 
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liahinir Company, were transferred to James M. Sherwin, 
the trustee named therein. 

Twelfth: That James M. Sherwin accepted the trust 
and has been acting under the supposed power granted 
thereby since the execution thereof. 

Thirteenth: That on the 2nd day of Februan^, 1920, 
Marion H. Phelps, wife of F. S. Phelps, was found by inquest 
to be insane without lucid intervals and John J. Mead was 
appointed by the Court of Common Pleas of Erie County, 
Pennsylvania, Committee of the Estate of Marion H. Phelps. 

Fourteenth: That on the 30th day of December, 1920, 
the Court of Common Pleas of Erie County, Pennsylvania, 
in the matter of the Estate of Marion H. Phelps, a lunatic, 
elected to take against tiie will of the said Frederick 
S. Phelps and directed John J. Mead as Committee of the 
said Marion H. Phelps to perfect said election, which he ac- 
cordingly did on May 11, 1921. 

Fifteenth : That from the time of the complaint rela- 
tive to the severe headadies, F. S. Phelps continued to de- 
cline (this decline being more marked and rapid after 
strokes of apoplexy) until he died on August 8, 1920, leaving 
a widow, but no children; the immediate cause of his death 
being myocarditis, the remote, senile dementia. 

Sixteenth: That on the date of the deed of trust and 
for some time prior thereto, at least from the second stroke 
of apoplexy, and down to the time of his death, the said 
Frederick S. Phelps was insane without lucid intervals. 

Seventeenth: That for some considerable time prior 
to his death he was little better than an imbecile. 

LEGAL CONCLUSIONS 

First: That on the 3rd day of May, 1919, at the time 
of the execution and acknowledgment of the deed of trust in 
question, F. S. Phelps had not sufficient mental capacity to 
realize the nature or effect of the act he was then engaged 
in or comprehend the purpose which he desired to afxom- 
plish, or to make valid legal disposition of his property. 
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Second : That on the 3rd day of May, 1919, and for 
some time prior thereto and down to the time of his death, 
F. S. Phelps was insane and entirely lacked mental compre- 
hension of the deed of trust in question, or its contents or 
effect. 

Third : That by reason of the mental condition of F. S. 
Phelps on the 8rd day of May, 1919, said deed of trust is 
wholly null and void. 

Fourth: That a decree should be entered directing 
James M. Sherwin to re-assign to the executor of the estate 
of F. S. Phelps, deceased, S80 shares of the capital stock of 
the Times Publishing Company and all other property of any 
and every nature and description coming into his possession 
by, under or through the said deed of trust. 

Fifth : That the defendant should be directed to pay 
' the costs of these proceedings. 

DISCUSSION 

At the approach to this discussion, which is by no 
means with temerity, we are confronted with the fact that 
seldom has this Court had presented for its consideration 
testimony so antipodal, and, coming as it does from witnes- 
ses many of whom bear the highest reputation and are 
doubtless of impeccable character, and being of the kind 
that it is, we are led to more thoroughly appreciate Justice 
Mitchell's remarks in Dawson v. Pittsburgh, 159 Pa., 317, 
that "It is a matter of opinion at best, and the lowest grade 
of evidence that ever comes into a court of justice. It is 
permissable only because, bad as it is, there is nothing bet- 
ter attainable. - Opinions of this, as of other kinds, are apt 
to differ, and their value is not alw^s in proportion to the 
confidence with which they are advanced. It is proper there- 
for that we should have all the aids possible in enabling us 
to judge of the weight to which any particular opinion is 
entitled." 



■,G'ooi^Ic 



190 ERIE COUNTY LAW JOURNAL [Vol. 

John J. Mead, Committee, t. J. M. Sherwin, Trustee 

It is the province of the Court, under these circum- 
stfmces, to ascertain to which side the weight ol these opin- 
ions, deductions, and conclusions incline, derivative as they 
are from such intangible hypotheses, and to this end there 
is little substantive law restricting the discretion of the 
. Court in the exercise of its sound judgment in admitting 
into the testiminy evidence of facts tending to establish or 
disprove the contentions of the one or the other, and less 
latitude in the pronouncement of final judgment, as there is 
no middle ground between capacity and incapacity and no 
degrees of mental degeneracy beyond the ijoint of capacity 
can be recognized here, for F. S, Phelpa either wa^ or was 
not legally competent to make the deed. Wharton's Med. 
Jur. 1, P. 65. It, therefore, becomes of first importance in 
applying the facts in the endeavor to ascertain to which side 
the weight of the evidence inclines to know what compe- 
tency is under the law. 

The law nowhere defines what insanity is, or sets up 
any standard by which competency or incompetency may be 
measured, but leaves every case to be controlled by the cir- 
. cumstances surrounding it (65 Pa., 368) ; hence the only aid 
to be derived from the books is such as comes from cases or 
parts of them where the facts and circumstances were sim- 
ilar or analagous, which by comparison may assist in arriv- 
ing at a conclusion relative to the weight to be given to the 
facts and circumstances as established in the case under 
consideration. Reference being had to a number of such 
cases and to some text books on the subject will disclose, 
however, that "Testamentary capacity is the normal condi- 
tion and the affirm^^tive is with him who undertakes to call 
it in question." (91 Pa., 486; 210 Pa., 22) and "he who 
seeks to invalidate a last will has on hand a serious task;" 
(1 Phila. 154) that "mere feebleness of intellect is insuf- 
ficient to render a will void," (10 S. & R. 84) as "it is not 
necessary that one's intellect should be in a perfect state of 
integrity." (21 Pa., 68) "The power of a Chancellor to de- 
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cree the rescission of a contract and order it surrendered, 
though undoubted, is one of the most delicate powers which 
he is ever called upon to exercise, and is never to be put 
forth except in a clear case," (80 Pa., 89) and "a deed, duly 
executed, acknowledged, delivered and recorded, is the most 
solemn and formal kind of a contract which a man can make 
with his fellowmen, and generally speaking, a deed, in view 
of the law, is the best and most conclusive of all forms of 
proof;"" (4 Kulp. 411, 413) hence "such papers can not be 
set aside for light and trivial causes." (173 Pa., 221, 228) 
"There is a, material difference between circumstances which 
require a Chancellor to forbear and which require him to 
act." (96 Pa., 453) "One who is enfeebled and exhausted 
by the pains and sufferings of a mortal disease and whose 
mind is agitated by the hopes and fears of eternity, can 
hardly be said to have his intellect in a perfect state of in- 
tegrity ; and yet a large portion of wills are made under such 
circumstances and are every day sustained in courts of jus- 
tice." (21 Pa., 68) "As a general proposition, less capacity 
is sufficient to make a valid will than to transact ordinary 
business." (269 Pa., 103, 106) ; (240 Pa., 575) "Where the 
only evidence of mental breakdown is failure to talk to vis- 
itors or make himself understood, it is insufficient." (265 
Pa., 315). 

"Equity will, however, upon proper occasion, intervene 
and set aside voluntarily executed deeds and other instru- 
ments," (163 Pa., 292) "insanity is shown by the proof of 
acts and conduct inconsistent with the character and pre- 
vious habits of the person in question." (46 Am. Dec. 280 ; 
37 N. Y. 25) "The testimony of the family physician is im- 
portant." (157 Pa., 465) "When a grantor is weak-Jninded, 
equity will take such stops as may be necessary to protect 
his rights." (197 Pa., 287) "The soundness of a testator's 
mind is to be compared with himself and not with others. A 
marked change in a man's habits and thought is strong ev- 
idence of menial unsoundness and insanity if indiciated by 
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proofs of acts, declarations and conduct inconsistent witii 
his previous character and habits."' (W. & S. Med. Jur. IH) 
"If bodily iniirmities produce mental impotency, tluy 
work incapacity." (33 N. J. Eq. 587) "In determining the 
question of testamentary capacity the Court adopts a more 
rigorous rule where the testator was weak and suffering 
than where he was in comparatively good health." (W. & 3. 
Med. Jur, 129) "Unsoundness of mind proved to have ex- 
isted before and after a designated period will be deemed 
to have existed at that time, unless such proof is adduced 
that one had recovered and had not afterwards suffved a 
relapse." (W. & S. Med. Jur. 307) "The opinion of an expert 
is of little or no value where the witness had had limited op- 
portunities for observing the patient. The weight of the 
opinion of an expert depends upon the experience, study, 
scientific eminence and professional character and undw- 
standing of the witness. The opinion of a physician who at- 
tended a testator during his last illness is entitled to have 
more weight upon the question of soundness of mind ttian 
the opinion of those who have not had like advantage." 
(Idem 350) "Persons whose intimacy has given them sfi op- 
portunity of watching the operations of the party's mind is 
important," (W. M, J. 32) and "The condition of his mimi, 
both previously and subsequently, may be considered as 
bearing on mental condition at the time," (Idem 34) but 
"Evidence relating to the period or time nearest the time 
of the execution of the deed is entitled to the most weight," 
(Idem 84) and "Absurd or irrational conduct is important" 
(Idem 86) "Many acts of business could possibly be done by 
a, lunatic and the lunacy not be detected, but it is scarcely 
possible to predict the same of an idiot or imbecile," (Idem 
89, Note 4) Chronic insanity, when once proved to exist, is 
Ijresumed to continue.'" (Whar, Bv, 1252) These are sMne 
of the principles laid down in the law with which to test the 
facts and we have not here referred to the universfJIy 
adopted principles applicable when confidential relictions Or 
undue influence appear, for reasons hereinafter noted. 
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In the attempt to ^ply these tests, or some of them, 
to so vaat a volume of testimony as is presented here, it wijl 
facUitate the effort to, as far as possible, eliminate all that 
is incompetent and disregard all that is impertinent. With- 
in the former falls the testimony of J. M. Sherwin, which 
was inadmissible for two reasons, first, because F. S. Phelps 
a party to the thing or contract in this action is dead, and 
second, because Marion H. Phelps had been adjudged a luna- 
tic and the rigrht of both had passed by act of law to parties 
on tiie record, who represent their interests in the subject 
of this controversy, and he, being a surviving and remaining 
party to such thing or contract in the first instance, and his 
interest being adverse in the second (and possibly in 
both) , his evidence was inadmissible against either. Act of 
May 25, 1887, P. L. 158. But had it been clearly admissible, 
which it was not, and had it been carefully considered, which 
it was, it would not have changed or in any manner modified 
the facts as found or the legal conclusions rea/:hed. But as 
its inadmissibility eliminates it here, the difficult task of 
commenting euphomistically thereon is removed. 

The converse may be said of the testimony of John J. 
Mead, for he is neither a surviving or remaining party to 
such thing or contract, nor is his interest adverse; but if he 
were a surviving or remaining party, or his interest was ad- 
verse, his testimony would not be stricken out now, for it 
would be manifestly unfair to permit a witness to testify 
without objection, then subject him to a searching and ex- 
haustive cross-examination and after this was all over, ask 
to strike out his whole testimony because he was ineligible 
ab initio (44 Pa., 88), when nothing had developed in his 
testimony to disqualify him which was not known, or ought 
to have been, before he was called a^ a witness, but while in 
our opinion, his testimony is competent, his conclusions as 
to Phelps' mental condition as given now, in the absence of 
explanation, are not at all convincing viewed in conjunction 
with his actions before, but while this testimony is not con- 
vincing, the want of it is not controlling, but simply reflects 
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what may have been his ideas at different periods, for while 
^ingfle acts t^^ken alone and recurring at intervening inter- 
vals may not be significant, a review of the congeries may be 
and hence the seeming conflict between his testimony now 
and his actions then, but his explanation is that he thought 
what Sherwin did was by Court order and this explanation 
is given credence to some extent by the fact that he 
may not and probably did not know the provisions 
of the deed, for it was executed in private so far 
as any of Phelps' immediate associates were con- 
cerned, was not recorded at the time it was executed nor 
until long after the death of Mr. Phelps and not. then until 
a rule had been issued to compel Sherwin to include a sum- 
mary of the stock in his inventory as executor of the will 
and there is no proof that any one knew, except Sherwin and 
his employees, of the existence of the deed or its provisions 
until that time ; and some of these reflections would apply 
to the convincing force of the testimony of Mr. Sherwin if 
his testimony were competent at all. Hence the caustic criti- 
cism at the argument by each side as to the testimony of the 
proponent of the other was to a large extent justifiable, for 
it is difficult to reconcile some of the seeming inconsisten- 
cies, as many of the actions of Mead in 1918 and 1919, in the 
absence of explanation, such as the meetings of the stock- 
holders, the election of Phelps as President, his report to the 
government, etc., would lead to the conclusion that at that 
time he thought Phelps sane, while many of the actions of 
Sherwin covering the same period, such as the trip to Battle 
Creek, consultation of a specialist on mentaj diseases, neces- 
sity for making of the deed or the power of attorney at all, 
etc., would lead to the conclusion that at that time he 
thought him insane, or at least verging on incompetency 
from some cause. But these are simply comments upon the 
evidence of the principals reflecting upon the sincerity of 
their testimony, as given at the trial, as measured by their 
previous actions and may or may not be consonant with the 
actuality.but inthe face of so much disinterested testimony 
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upon which the suspicion of interest or bad faith is not cast 
and cannot be objected, further comment on the one or an- 
alysis of the other would be a work of supererogation. 

As to regarding all that is impertinent, there will, of 
course, creep into the trial of any case evidence of matters 
that are immaterial, which, in a discussion of this kind, can- 
not be gathered and grouped together all at once as an in- 
tegral element and summarily eliminated, but are to be dis- 
regarded generally. 

Having, so far as the mental faculties are capable, elimi- 
nated the one and tentatively disregarded the other, it be- 
comes interesting to note and pertinent to inquire just 
what is the exact question here and how, if in any manner, 
these litigants agree. Was there a common understanding, 
before any divergence or conflict of opinion began, and in 
what matters of the diverging contentions that conflict is 
there similitude? 

The exact question here, and the only ultima,te question 
in this case, hke the question in any other case, may be 
stated in a few words, viz., "Was Phelps sane May 3, 1919 ?" 

"Did his decline (for decline both sides must admit 

there was) precipitate him mentally beyond the realm of 
reason, or was he just a 'tired old man' ?" Around this one 
usually ea^y to answer interrogation his physical acts and 
vocal utterances or lack of them are revolved to portray a 
condition metaphysical, to-wit, the quality of that wholly 
unknown quantity, the human mind; and while deductions 
from the known to conclusions concerning the unknown may 
be erroneous, no matter how meticulously arrived at, as acts 
and utterances seldom emanate from the same impulse, ob- 
ject or motive and may or may not disclose a particular 
psychic condition, yet they are the only indicia obtainable. 
There are, of course, the collateral questions that arose dur- 
ing the trial (there were few here) such as the admissibility 
of evidence, competency of witnesses, where the burden of 
proof rests, etc., but these questions should not be mistaken 
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for the real issue, as they are incidental and not funda- 
mental. 

This being the exact question, how then, if in any way, 
do these litigants agree? There must, of necessity, be many 
matters upon which they agree, or at least do not disagree, 
sudias that therewas an F.S. Phelps, that he was editor of 
the "Times," attentive to business, an indefa,tigable worker, 
a voluminous writer, a forceful and vigorous character, deep- 
ly interested in local affairs, liberal to a fault, generous in 
his impulses, charitable, personally cleanly and mentally 
alert; that he had two strokes of apoplexy; ceased to con- 
tribute editorially or otherwise to the "Times," ceased to at- 
tend to business, ceased to work or write editorially at all, 
lost his forcefulness and vigor, became penurious, unkept, 
was no longer mentally alert, and lingering along in a contin- 
uous "progressive" decline, died on August 8, 1920. 

There was little or no dispute as to any of these premis- 
es, and thus faf there seems to be a common understanding 
and a similitude in the conflicting opinions as they diverge, 
for no witness maintains that Phelps was normal after he 
was stricken with apoplexy; both admit that the western 
orizon was approaching the sun of his senses, one that it had 
set and left him in the dark, the other, tha,t it had not quite 
reached there and that there still was some light. Consid- 
eration of the exact question is thus narrowed and instead 
of being presented in the abstract, viz., "Was he sane?" — 
it is presented in the concrete, viz., "Did his admitted physi- 
cal decline and mental recession precipitate him beyond the 
realm of reason?" All the witnesses for the plaintiff say 
that it did. Most of the witnesses for the respondent say it 
did not. What facts then did the plaintiff's witnesses base 
their opinions upon that Phelps was insane? What oppor- 
tunities did they have to observe him and was their ratio- 
cination from those facts and observations correct? For 
here is where we must start, as the presumption of ia,w is 
that he was sane. 
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A prospectus of the whole case as it impresses the mind 
generally without regard to the technical consideration of 
any evidence as specifically applied, discloses that F. S. 
Phelps, a man of about 66 years of age, possessed of a, large 
income and an estate now valued at several hundred thous- 
and dollars, was, during the latter part of 1918 and 1919, 
living in squalor with an insane wife, deprived of the actuaj 
necessities of life, hungry, dirty and disheveled, complaining 
that his insane wife did not take the proper care of him, yet 
influenced by her more than by all his other business as- 
sociates, friends and social companions combined. 

On the 3rd of May, 1919, he made, executed and deliv- 
ered a deed of trust by which he disposed of everything he 
owned in the world of a productive nature. He gave "abso- 
lute own«-ship" of the stock in the "Times" to his trustee, 
who, after deducting all expenses, charges, fees and costs 
that the trustee thought were just and reasonable, was then 
to pay all dividends, subject, however, to the terms of the 
5th clause and other terms of the trust, (a) to Mr. Phelps all 
Jhe net income during his life ajid (b) after his death $50.00 
per week to his wife, Marion H. Phelps, and the balance to 
ten other beneficiaries named. 

It will be observed that by the 5th and 6th clauses of 
the deed the trustee had the right to pledge or hypothecate 
the stock to secure the indebtedness of the trustor and if, 
in the judgment of the trustee, he deemed it necessary, he 
was to have the right to apply any dividends received on any 
obligation for which the stock was security or for which it 
was held a^ collateral or to secure which it had been hypo- 
thecated. It was undisputed at the trial that a large part of 
the stock was hypothecated for an indebtedness much less 
than its value. It thus appears that Phelps had deprived 
himself absolutely of even a sourceof sustenance, placed him- 
self hopelessly and helplessly in the hands and at the mercy 
of his trustee and became dependent entirely upon his judg- 
ment and will unless he modified or revoked some of the 
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provisions of the deed he had made. Why? In addition to 
this, he directed that $50.00 per week be paid to his insane 
wife, who was admittedly insane at the date of the deed, apd 
made no provision whatever therein for supervision of its 
use, nor does he anywhere seem to have considered her in- 
competent to handle and manage the large sums bequeathed 
to her in his will. Why? 

Is the deed suggestive in itself? Would a man once pos- 
sessed of his self-reliant disposition make such an instru- 
ment if that disposition still continued? Was this an ordi- 
nary and usual transaction or was it extraordinary and so 
unusual as to arrest attention ? And what were the relations 
of the parties? 

It seems strange, inexplicable even, that a man in his 
right mind at any time under any conditions or circum- 
stances, should give all his property away and place himself 
wholly at the mercy of another, even for his existence, and 
any one who so far distrusts himself a^ to deem such a pro- 
ceeding necessary, ought ipso facto to be a ward of the 
Court, for if he thinks himself no longer competent to man- 
age his affairs, either from physical or mental disability, he 
ought to know enough to know that he can cast that burden 
upon another without parting with propriety rights and if 
he has not mentajity sufficient to sense this fact, he has not 
mentality enough to convey. In other words, if he doesn't 
know enough to know that he ought to retain propriety 
rights, he doesn't know enough to give them away. This, 
however, is not a legal conclusion, but a deduction from long 
observation. 

Taking up then, the testimony where it disagrees, we 
find that about thirty witnesses on the part of the plaintiff 
say that Phelps was Insane and about an equal number on 
the part of the defendant say that 'he was sane. 

The testimony of witnesses on the part of the plaintiff 
and the facts upon which they rely for the conclusions 
reached, summarized, are that FIVE PHYSICIANS, all of 
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them eminent in their profession, including one who had 
been Mr. Phelp&' family i^ysician for twelve years, two of 
whom had attended him professionally at or about the time 
of the execution of the deed and two of whom had obsei-ved 
him for the purpose of ascertaining his mental condition at 
or about the same time, testify that he was insane and base 
about the same time, testify that he was insane and base 
their conclusions on the following facts : that three or four 
years prior to the first stroke of apoplexy he suffered from 
headaches; had blood pressure of 200 to 240, should have 
been 160; had a stroke of apoplexy in 1917 affecting the 
right side of the body and left side of the brain; another 
stroke in 1918 with the same effect; was insane after the 
first stroke; lost power mentally and physically; lost mem- 
ory; ability to converse fluently, ability to do business, pow- 
er to concentrate; disease was progressive; no lucid inter- 
vals; never 'realized wife was insane after the first stroke; 
irrational, peevish, childish, careless in personal habits and 
mode of eating; go out without sufficient clothing; was 
slow and hesitating in speech ; could not carry on conversa- 
tion, vague and unreliable mentally; no conception of recent 
events; marked evidence of mental degeneration; lack of 
ability to express wants, untidy and unclean ; no ability to 
select food; resist getting on and off elevator; sit in room 
holding teddy bear; stare into space; unconscious of things 
around him; go out of his room with nothing on but night 
shirt; no active, thinking mind; mental deterioration very 
marked; could not progress much further; answered in mon- 
osyllables; remote cause of death senile dementia; immed- 
ia,te cause myocarditis. AN ALIENIST also testified, in re- 
sponse to a hyiwthetical question, that Mr. Phelps was in- 
sane. 

NINE NUKSES, two of them members of the Order of 
St. Joseph, who attended Phelps, commencing with May 20, 
1919, and up^ until the time of his death, all testified that he 
was insane, or to facts which are relied upon to establish in- 
sanity and base their conclusions upon the following facts : 
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No power of concentration; could not ca^ry on conversation; 
stare into vacancy; never read newspapers, cry daily with- 
out apparent cause; physical power, but no mental power 
to dress and feed himself ;conf used names; called wife on 
long distance telephone ; would answer "Yes" or "No" ; quar- 
rel with his wife, slap her and drive her from the room 
and then cry for her return; ring bell on elevator 
to annoy elevator boy; called nurse "Mother"; permit 
wife to coax him away from the hospital ; was like a 
child; prowl around at nighth; when read to would 
sstare into vacancy and not listen or comprehend ; 
lacked control of organs ; have to take him off and put him 
on the elevator; would not converse with his friends; fly into 
violent rage; did not realize Mrs. Phelps was insane; when 
dressed to go out would soil himself and ha,ve to be changed; 
could not dress himself; would put on shirt backwards; soil 
bed at night; when taken out he would not know where he 
had been; struck nurse without cause; could not keep track 
of time; stand and stare at nurse; go out insufficiently 
dressed ; get out of taxicab and refuse to get in ; ride on ele- 
vator like a child; a^ for dividends and salary and when re- 
ferred to Mr. Sherwin would ask what Mr, Sherwin had to do 
with it; this was after the deed was executed; sworeat nurse; 
would not button shirt or put on underclothes; called people 
by wrong names; could not write letters; tried to and only 
scribbled ; put fudge in cocoa ; had no reasoning power to ask 
for anything; fell in snow and refused to get up; tried to 
put stockings on over shoes; thought he had no money; 
struck nurse in face and broke her glasses ; stare vacantly 
for half an hour at a time; play with toys like a child; gave 
him doll to play with ; wanted candy when nurse took him 
out; could not distinguish nurses; expression in his eyes 
very dull. 

ELEVEN EMPLOYEES OF THE "TIMES," all of 
whom but one, had been intimately and continuously asso- 
ciated with Mr. Phelps for years, including the editorial and 
reportorial staff, city and telegraph editors, his personal ste- 
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nographer, bookkeeper, advertising manager, foreman of the 
mechanical department, and on down to the truck driver, 
testified he was insane and based their conclusions upon the 
following facts: He began to lose interest prior to 1918; 
s^d he was sick, could not remember things ; could not fix 
them in his mind ; was in the office short hours, coming at 
10 o'clock would fall asleep or stare into vacancy ; never read 
papers ; if spoken to would not Tcnow what you were talking 
about; work he had formerly done was done by others; had 
been hard worker ; wrote all the editorials and many stories ; 
usually employed reporters; took no interest in the staff; 
gave no Christmas gifts; thought he was hard up and had 
no money in the bank ; temper and disposition changed ; used 
profanitx; was suspicious of people; cried without cause; 
unable to use telephone ; had fits of despondency ; despondent 
great share of the time; fought with his wife; angry with 
her most of the time ; did not realize her mental condition ; 
struck her in face ; struck her on the street ; wife influenced 
him {^rainst going to hospital; thought Steams was there 
when he was not; was uncleanly, dirty and had an odor 
about his body; confused names; could not recall names of 
closest friends; grew progressively worse; had difficulty in 
connecting thoughts ; would cry while writing and quote the 
Bible; forget what he was dictating; could not remember 
names of people he was writing to; became angry when ste- 
nographer did not know names; wanted to endorse check 
across the face ; came to the office, looked vacantly (May 3, 
1919) and stared around, caJled people by wrong names, 
tried to dictate and broke down crying, could not finish ; was 
unshaved, uncle^ and untidy; entirely unlike his old self; 
might or might not recognize you or think you were some- 
body else; wanted to pay insurance that was paid in ad- 
vance; stand against wall, gazing emptily into vacancy; at 
times very violent; did not understand business talk; had 
sudden outbursts of profanity; this happened frequently 
and increased until it was an hourly occurrence; did not 
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write at all; tried, but nothing could be made of it; no two 
connecting words ; thought he was on the verge of bank- 
ruptcy and overdrawn at the bank; would send for associate 
editor and when he got there did not want him; took no in- 
t^est in news; slovenly; grew worse, both mentally and 
physically; wore overcoat and rubbers on warm day; took 
no interest in new machinery installed ; did not seem to know 
anything aibout new typesetting machine installed; paid no 
attention to explanation of it; did not even look at it; would 
direct driver where to go and then criticise him for going 
there and want to go some place else ; did not know enough 
to raise his feet going upstairs ; had to be assisted ; get his 
clothes on and then want them taken off; would fly mad; 
shuffle along street ; could not step over curb, biunp his toea ; 
stare as though he did not know where he was ; cry like a, 
baby ; sit in the office with his cap over his ears ; at wedding 
anniversary of an old friend and business associate did not 
take any part ; seemed like a child brought to be exhibited ; 
did not comprehend where he was or what he was doing; 
td6k no interest in one of the editors who had returned from 
wax and whose wife he had promised to take care of while 
he was gone ; could not converse with him ; took no interest 
in office ; inquired after health of people long dead ; could not 
realize it was Christmas ; could get no information from him 
■Whatever; had no interest in anything; ran away like a kid. 
These witnesses also testified that his actions in nearly all 
of these instances were the opposite of wha,t they had been 
when Mr. Phelps was himself, 

. OTHER WITNESSES, including intimate personal 
friends, social companions and business acquaintances, 
thought that he was insane ; that he had no conception of 
where he was going or what he was doing; no power of con- 
centration ; could not carry on conversation ; repea,t himself 
at short intervals ; no interest in flowers where he had for- 
merly been enthusiastic over them ; was like a child ; did not 
rec(^nize when closest companion was there ; no longer gen- 
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erous; cried very loudly; kept on crying; responded to invi- 
tation like a child to the promise of a baby doll ; mind seemed 
to wander; did not seem to notice or hear what was said to 
him; did not know intimate friend; continued to fajl mental- 
ly; worried about money; just contrary to what he had been 
before; did not seem to know what he wanted to eat; others 
had to help him; forget to pay for his lunch where he had 
formerly paid for his own and the others ; bad shape physi- 
cally and mentally ; sit in room where there was no heat in 
winter time ; cried about his financial condition ; talked about 
nothing but money; could not talk politics and civic affairs; 
reversal of his former Christmas custom ; said he could not 
afford to take a trip south; would not take a bath; under- 
clothes dirty ; steadily grew worse ; did not show any know- 
ledge of wife's insanity ; did not remember name of Judge 
Walling; did not know what he was doing; laid down in 
filth; was dirty; mind was a blank; a^k him questions and 
he would not answer; one minute wanted to go to hospital 
and next minute did not; could not have been worse con- 
ditions around than the way he was living; had to be taken 
to barber in taxicab ; had to be helped off with his coat ; did 
not know where he was ; did not know whether chajr was 
vacant or not; called barber "doctor" and different names, 
like "Dan" and "Mike ;" had to be helped out of chair and 
would not pay; let his hair grow down over his collar; would 
not get it cut; afterwards came with it cut in scallops and 
face scra,tched; did not seem to realize his condition; told 
U. S. Revenue Agent that he was in no condition physically 
or mentally to give information. 

All of the facts summarized in the testimony were not 
testified to by all the witnesses, but all of them were testified 
to by some of the witnesses and some of them were testified 
to by .all the witnesses. 

The testimony of witnesses on the part of the defend- 
ant and the facts upon which they rely for the conclusions 
they have reached, summarized, are that two of Mr. Phelps* 
pastors, his brother-in-law, sister, landlord, and business 



■;Goo<^Ic 



2M ERIE COUNTY LAW JOURNAL [VoL 

l<Am 3. Mead, Committee, v. J. M. Sherwin, Trustee 

associates in an outside enterprise testified that he talked 
rationally and coherently with them on the ^problems of 
the church ; sent check for one hundred dollars ; reviewed 
his editorial and political career to a considerable length; 
made intelligent specific response to all questions; mani- 
fested keen interest in the church ; in 1918 worried about his 
wife's condition; that he was in fair condition, especially 
mentally; affected partially physically, limb bothered him 
a little in walking; talked on various subjects; had not lost 
interest; argued as strongly as he ever did; discussed pro- 
visions of his will; read it through clause by clause; told 
whom he had appointed trustee ; recognized witnesses ; would 
order dinner; answers perfectly clear; talked about current 
events and freely on any subject broached; talked about his 
school mates; recognized his sister; greeted her as usual; 
used old expressions ; referred to a letter in drawer ; realized 
his wife's condition; said he could not bear the thought of 
putting her away ; mentally he visited just the same as ever ; 
talked about things he was interested in; low for lack 
of care and nourishment at home; no evidence of mental 
impairment; did not see any difference in his mind; gave 
notes in Lithograph matter; talked over business affairs; 
kept up his part of the discussion of the affairs of that com- 
pany; had correct knowledge of its affairs; knew its exact 
condition ; spoke of his indebtedness ; wanted to leave some- 
thing to St. Vincent's Hospital and take care of his wife ; had 
clear understanding of his physical and financial condition; 
knew the amount of his indebtedness outside lithograph 
company; made lease and paid rent; made out check; nego- 
tiated about the rent; finally made settlement and asked 
landlord to throw off a little ; renewed notes ; talked business 
and visited about other things ; asked things about current 
affairs ; took part in business meeting the same as the rest; 
pf^id his proportion of four notes until they were cancelled; 
made out dieck in own handwriting and asked witness to 
look after business when he was away; figured out what 
. each would lose in lithograph company. 

Nearly all these witnesses, however, qualified their tes- 
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timony with remarks such as: "He did not lead in conversa- 
tion; talked less; did not read newspai>ers ; had failed in a 
way; weaker in mind; changed in mind; did not introduce 
them to any body; slight impairment of his mental condi- 
tion; lack of mental vigor; had not same mental vigor; and 
if there was no one else to take care of him witness was go- 
ing to the Court and have somebody fixed to take cafe of 
him." 

A large number of other witnesses, including intimate 
personal friends and social companions and co-workers in 
charitable organizations, testified that they thought he was 
sane; that he was as intelligent as he ever wa|S; answered 
all questions intelligently; that he initiated in conversation; 
was coherent and intelligent; was interested in public ques- 
tions; interested in farm; took part in conversation; hinted 
he was going to devote a large portion of his money to char- 
ity ; said he had tajien care of them in his will in a hand- 
some manner as well as the men he had associated with him ; 
his wife seemed to annoy him ; he wished she would let him 
alone; talked intelligently about differ^it things; spoke 
about his intentions towards charities ; spoke about going to 
Saegertown and Battle Creek; said he was going to St, Vin- 
cent's Hospital; asked about Beyer property; said shade 
trees were not looking well; that the League of Nations 
would not materialize; had discussion with gentlemen at 
Lawrence Hotel and thought his diagnosis of the subject 
was more logical than that of t^e men who were talking; 
no difficulty of recollecting names ; asked about health of 
friends; kept up conversation all the time; spoke of friends 
in California; asked about Frank Woods and the Shaws; 
asked about Y. M. C. A.; seemed well posted; recognized 
friend and his wife and said he was glad to see them ; recog- 
nized Mr, Davenport's picture on the wall ; said he was best 
friend he ever had ; said he did not read much ; shook hands 
■with friends and did most of the talking; inquired about 
witnesses' son to whom he was sending the "Times" and 
asked if he received it; talked about old school friends in 
Florida on the day down to vote ; made deposits in bank and 
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paid interest; drew checks; contributed to the "Harvey 
Fund," a representative of the Y. M. C. A. in China; inquired 
about Harvey and how work was progressing; showed as 
much interest as any man would in ordinary affajrs ; respond- 
ed to inquiries in a free, ordinary way; said he had put dis- 
position of his property in the hands of Sherwin; talk was 
reminiscent rather than otherwise ; spoke of going to Ham- 
ilton's rose farm; said he would like to go again, but could 
not; did not initiate much conversation; thought he was a 
weak, discouraged man; voice was weak; physically weak; 
had to pay close attention to hear him; on Thanksgiving, 
1918, was out to dinner ; spent afternoon ; enjoyed meal very 
much ; prepared his own food ; talk was coherent and intelli- 
gent ; inquired about children ; called them by name ; talked 
on general matters ; condition of the country ; badness of the 
administration; diffMent phases of American life; took ac- 
tive part in general conversation ; not quite as active as in 
former years ; told of plans to dispose of estate ; asked ad- 
vice about it ; talked in an altruistic way ; wrote his name on 
the register of voters; said he wanted to vote this time as 
he had missed the last one; gave his age as 56 when he was 
66. May, 1920, came into vote; asked for Republican ballot 
and voted without assistance; at Saegertown Inn talked the 
sa,me as ever, but not the last time; last time he was there 
was in April, 1919; did not have much djsiwsition to con- 
verse; was entirely dilTerent in his attitude; did not pay 
much attention to employes ; formerly was liberal with the 
boys around the hotel. 

The witnesses at the execution of the deed and the pow- 
er of attorney testify in substance as follows : 

The Notary who took acknowledgement of the power of 
attorney said that in May, 1918, he saw Mr. Phelps at his 
office; noticed first change that came over him; found him 
in his office without writing; found him idle where he had 
always been industrious before; did not notice anything in 
conversation, except that it was not aggressive ; previously 
had been aggressive; did not seem to be as much interested 
in things as before ; mind was clear on subjects talked about; 
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conversation rational ; had power of concentration and if he 
was insane he had lucid intervals; complained of the table 
he ate off of; said they had plenty of linen, but it was not 
used; said his wife made napkins out of the t^ls of his old 
shirts; spent money she received and then said she did not 
receive it; said she was not wholly responsible; he was sane 
and rational, although a changed man in many respects; 
would say he was capable of majting a will or signing a deed ; 
spoke of indebtedness and checking account ; spoke of stock 
he had that did not pay dividends, his insurance, power of 
attorney ; noticed that he was slow to act ; read power of at- 
torney to him and revoked one previously given to his wife 
after he suggested he had given it; would not sign power of 
attorney until he learned wha,t Mead thought ; his condition 
was progressive; showed how he had disposed of his prop- 
erty in two different wills ; said he had made deed of trust 
for the purpose of carrying out the "provisions of the will" ; 
seemed to be less active as disease progressed; took little 
interest in things; first noticed this in 1918; thought then 
there was something the matter with him mentally ; appear- 
ed like softening of the brain ; did not know, not a physician. 
A business associate of Mr. Sherwin testified that he 
had been associated with Mr. Sherwin since 1912. Was not 
intimately acquainted with Mr. Phelps; heard Phelps say 
over 'phone on three different occasions, "Jim, won't you 
please hurry along that deed of trust" ; third time was with- 
in a few days of the third of May ; he was persistent ; went 
to "Times" office 8rd of May, shook hands with Phelps, who 
responded pleasantly ; copy of deed was handed to Phelps, 
who inquired if the provisions in the deed of trust were the 
same relative to charities as in the will and was informed 
that they were ; said "All right, I will sign." Witness sug- 
gested it would be better to have it read ; deed was read care- 
fully and slowly ; Phelps perused copy and then moved over 
to table a^d signed it ; Gifford took acknowledgment ; talked 
then of transfer of stock and witness went into other room 
and typed a request to Erie Trust Company ; Phelps signed 
request; witness got certificates at the bank; Mead said it 
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was a good thing for the checks to pass through Jim ; wit- 
ness, Gifford, Phelps and Sherwin were all who were present 
at the time the deed was signed; saw Phelps sign it and 
Sherwin accept; there was no inducement, coercion or in- 
fluence on the part of any one; saw him at the hospital at 
the time of the execution of the power of attorney; Phelps 
in bed, read instrument slowly ; Phelps said he had made 
another power of attorney, which was revoked by interlinea- 
tion; Phelps signed witiiout assistance; Olds acknowledged 
it, witness witnessed it; Phelps expressed pleasure at the 
payment of indebtedness and wanted dividends applied to ex- 
tinguishment of debt; discussed Marquette stock; took 
checks to him to endorse; said he had every cMifidence in 
Jim and knew that he was doing the right thing. 

A Notary who took acknowledgment of the deed testi- 
fied that he was well acquainted with Mr. Phelps; on May 
3rd went to "Times" office in middle of forenoon; Phelps, 
Sherwin and Carroll were there; Phelps had paper in his 
hand ; had finished or just finishing reading typewritten doc- 
ument; Phelps recognized him and shook hands with him; 
signed paper in his presence without assistance and vol- 
untarily ; notiiing he could recall to urge Phelps ; witness took 
acknowledgment; if he saw anything wrong would not have 
taken acknowledgment ; only there about five or ten minutes. 
It will be recalled in this connection that Miss Condren, 
Phelps' personal stenographer, wa^ sent from the room by 
Mr. Sherwin and that while they were in the same building 
and very next room to business associates who bad been 
with Mr. Phelps for many years, none were consulted or 
called to witness the deed and yet within a few feet were 
men of the highest character who bore the closest relations 
to him and had been connected with him for more than a 
quarter of a century. 

Three doctors testified on the part of the defense, two 
of them internes of St. Vincent's Hospital (Dr. Connors and 
Dr. Ancerawicz) say that they thought Phelps was sane, 
but their appearance on the stand and the manner of giving 
their testimony was wholly unsatisfactory. 
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Dr. Riley, a specialist on mental diseases, from Ba,ttle 
6reek Sanitarium, testified in substance that he was head of 
the department of mental and nervous diseases for 35 years ; 
about 1200 patients pass under his observation yearly; saw 
Phelps in Mafch, 1919; examination consisted of history and 
physical examination; history disclosed that Phelps had a 
brother who died of paralysis and a sister who had bilious 
attacks; never used tobacco, drugs or alcohol; sedentary in 
his habits ; had stroke of apoplexy, not very severe and soon 
recovered ; blood pressure as high as 240 and 250 ; recently 
not so high; troubled with constipation; used cathartics to 
move his bowels ; appetite not good ; feet cold ; piiysical ex- 
amination showed heart enlarged; second aortic sound ac- 
centuated ; radial arteries palpable ; fungus of the eye show- 
ed arterio sclerosis of the arteries of the retina of the eye; 
blood pressure 160 systolic and 120 diastolic; lead hyaline 
casts in urine indicating some defect in the functions of the 
kidneys; putrefactive bacteria in the bowels; physical 
strength and endurance below normal; slight hemoplegia 
paralysis of the right side, affecting the right arm and right 
leg; absence of anklosis; Babinski tests indicated that par- 
alysis not severe ; major trouble arterio sclerosis with some 
slight involvment of the heart; slight paralysis of the right 
arm and right leg; constipation and intestinal toxemia; did 
not appear to be vigorous mentally or strong that way; no 
defect in memory, except that he said that it was not so 
good as formerly ; no hallucinations or delusions ; examina- 
tion usually takes three or four days, twenty minutes to half 
an hour at a time; believe he was sane and would experience 
very little change for a period of three months; blood clot 
was not on the surface of the brain, but at the base of the 
brain and was slight or else quickly absorbed as there was 
no descending degeneration to any great extent; emotional 
instability occurs after stroke, sometimes violent, more often 
crying, sometimes both, but does not indicate mental impair- 
ment of itself; loss of bowel control is not indication of men- 
tal impairment in itself; stroke would not necessarily inter- 
fere with ability to do business; his recollection of Phelps 
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is not very distinct; says a man could be insane without hav- 
ing hallucinations or delusions ; that want of realization if 
bowel movement might be present in the latter stages of 
arterio sclerotic insanity, of which he had all the physical 
symptoms; that in arterio sclerotic insanity there would be 
mental dullness, memory defects, irritability, might or might 
not be emotional instability, moral sense blunted, judgment 
defective, will power diminished, mental depression, might 
have delusions ; that if all these symptoms were present he 
would diagnose the ca^e as a well-developed one of arterio 
sclerotic insanity and that that was a type of insanity that 
had no lucid inteirals. 

All the witnesses who testified on the subject, testified 
that Phelps had mental dullness ; most of them, that he had 
memory defects ; many, that he was irritable with his wife 
and violent at times with other people; that his emotions 
were unstable; he cried frequently; his moral sense blunted ; 
used profanity; judgment defective, about the matter most 
important to him, viz., his wife's mental condition; had no 
will power, was swayed by an insane wife ; was mentally de- 
pressed. "Despondent most all the time." In addition to 
these symptoms of his mental condition, physically he had a 
diseased heart, arterio sclerosis of the arteries of the eye, 
diseased kidneys, diseased bowels, strength and endurance 
impaired, paralysis and arterio sclerosis generally. Just 
what more he could have had and still live, it is difficult for 
a layman to imagine, but these were sufficient, for he died 
from the effects of them, within eighteen months. 

When we come to analyze this testimony, bearing in 
mind th^t the claim here is not that Phelps was an imbecile 
or an idiot, but that he was insane "and that many acts of 
business could possibly be done by a lunatic and the lunacy 
not be detected (supra) which is also a matter of common 
knowledge. We find that compared with his former self, the 
old Phelps was gone and in his place ha4 come an entirely 
different personality, fraught with acts and conduct wholly 
inconsistent with his previous character and habits and with 
a total change in individuality as overwhelmingly establiah- 
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ed by the evidence of those who were clo^^st to him and had 
the best opportunity of observing him. His family physi- 
cian and all the other doctors who observed him or attended 
him professionally, except two internes (even the special- 
ist on mental diseases from the sanitarium himself said that 
Phelps had all the physical symptoms of arterio sclerotic 
insanity, of which the apoplexy was not the cause, but the 
result) all the nurses that attended him, all his immediate 
business associates on the "Times" from the editorial force 
down to the truck driver, including hia personal stenograph- 
er, barber and all his social friends and companions, who 
testified on the part of the plaintiff noted the change and 
testified that he was insane, nor was that testimony confined 
to the plaintiff's witnesses alone, for a large number of de- 
fendant's witnesses testified that he was no longer the same, 
but that most, if not all, of his prominent attributes and dis- 
tinguishing personalities were gone and it is ominous that 
covering the period in dispute his method of thought is not 
reflected in any manuscript ; there is no dictation, the pro- 
duct of his mind, or rescript, the result of his thought, in 
all the evidence, except the letter to his sister, which may 
be to a large extent reflex, but in any event is puerile, when 
coming from a man of his admittedly former mentality and 
as there was not sufficient lack of physical strength 
to prevent mental expression, that is, the expres- 
sion of his mental operations did not cease on ac- 
count of physical disability, there must to account 
for this complete reversal of form, have been a 
lack ofdesire or lack of qualification to continue the bent of 
his former inclinations and the great preponderance of the 
evidence clearly points to the latter. The evidence on both 
sides discloses, not positively on one side and negatively on 
the other, but positively on both, that there was a tergiver- 
sation on former pursuits, a complete metamorphosis of hab- 
its, conduct, dress, speech, manner, expression, etc. To state 
it briefly, he had changed from a brilliant, aggressive cosmo- 
politan gentleman to a lethargical, hebetudinous object of 
pity, personally dishevelled, bodily repulsive, disgustingly 
and nauseatingly filthy and mentally moribund with a dis- , 
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ease ultlinately mortal. It is worthy of note that of all these 
sixty or more witnesses, only one recites that Phelps ever 
made any reference to the deed of trust and he says the rea,- 
son given to him by Pheips for the making of the deed was 
for the "purpose of carrying out the provisions of the will," 
which is not consistent with what the deed of trust 
itself recites, viz., that it was made as a means of helping 
institutions in which he was interested ; for the convenient 
hajidling and carrying on of the business of the "Times" and 
to relieve himself of a portion of his active business duties. 
The first of which reasons was not true, or at least not nec- 
essary, as under the deed he took all the income while he 
lived and after his death, its disposition was provided for by 
the will, nor wa^ the second accurate, for if he knew any- 
thing, he must have .known that such an arrangement, to- 
wit, the placing of the entire control of the "Times" in the 
hands of a stranger to the business would complicate rather 
than convenience tha,t business, and if it was for the reason 
of relieving him of a i>ortion of his business cares, it was not 
for the purpose of carrying out the provisions of the will ; 
hence wlien he made the remark, he did not understand 
what he was saying, or when he m^e the deed, he did not 
know what he was doing, or both, and if the solemnity and 
formality of the deed portends the high evidential value of 
its purpose, then what he actually accomplished by it is 
wholly different from what he recites he intended and this 
conclusion is further corroborated by the fact that by the 
provisions of the codicil Mead was to continue a Director and 
Tre^urer of the company as long as he would accept, while 
no such provision appears in the deed ; hence the above con- 
clusion is inevitable and the fact that he did not know what 
he had done is further apparent from the fact that he was 
continuously asking for checks and dividends and wanted to 
know what in Hell Sherwin had to do with it. It was, how- 
ever, a hybrid, omnivorous sort of a document, as voracious 
in the life time of Phelps as it was insatiable after his death. 
Little comment is necessary on the subject of the rela- 
tions of the parties and under the circumstances, they are, 
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for reasons hereinaf t«- explained, unimportant, but Phelps 
tells us in his letter what he thoufrht those relations were, 
im brother-in-law and other witnesses tell what he told 
them they were. The defense seems to confuse what Sher- 
win thought they were a;nd what Phelpa thought and tried 
to prove that the defendant thought these relations were 
different from what Phelps says they were in his letter and 
said to other witnesea they were and from what the will, 
the deed and the power of attorney unquestionably demon- 
strated them to ha,ve been. 

Confidential relations between attorneys and clients are 
not reciprocal, or rather the confidence does not flow from 
attorney to client; it flows from the client to the attorney 
and the clients may not, and usually do not, hold anything of 
the attorney's personal confidence at all. 

The important question here is what Phelps, not what 
Sherwin, thought, and he not only tells us, but proclaims it 
publicly in a letter. Tha,t Sherwin was his confidential friend 
and advisor is openly avowed and publicly declared. If it is 
conceivable that independence of thought and action could 
feel called upon to write such a letter, then there must have 
been a, reason for writing it and the only reason apparent to 
the Court at this time is that it was to allay distrust in the 
trustee, so that the public, which he intended to serve, 
might take that service without any suspicion and cleared of 
the cloud that the donor was not mentajly normal, nor acting 
independently and uninfluenced, which, from the peculiar in- 
cidents surrounding the erection of the trust and the man- 
ner of its administration and from the words of the instru- 
ment itself, is at least suggestive. However, the letter ap- 
plies more particularly to the will than to the deed and as the 
will antedates the deed, it shows conclusively that these re- 
lations had existed for a considerable period of time and on 
down, at least to the time of the power of attorney, and the 
incorpora,ting of the 23rd Psalm in the Phelps will is peculiar 
under the circumstances, as there is seldom a life to which 
it is less applicable, for green pastures, still waters, goodness 
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and mercy, were anything but what followed hira all tiie 
days of his turbulent and unhappy life, pursued as he was, 
even to the grave, by an insane wife and haunting fears. It 
might have been better had he further endeavored to im- 
press the public that he had not fallen into the error indi- 
cated by the Queen's reply to Hamlet. It seems strange to 
us- why it would occur to Phelps, when he was planning the 
establishment of such a laudatory undertaking wholly for 
the benefit of others, that he could conceive the idea, that the 
public might doubt his perspicuity and independence be- 
cause of the one selected for its administration and such 
psychological deduction is rather an irony than a sequence, 
for the very fact that he felt called upon to explain indicates 
that he or some one thought an explanation necessary and 
if he thought an explanation was necessary, then he antici- 
pated doubts which he wished to dispel and those doubts 
could have existed nowhere at that time, except in his own 
mind, or the mind that was dominating, for no one pre- 
sumably knew of his intentions then, and it must have been 
that the nature of the transaction or the person of the trust- 
ee appointed to transact it, or both, called for an explana- 
tion which does not explain, but makes confusion more con- 
founding and doth protest too much. 

It is true, as urged by the learned counsel for the de- 
fendant, that "a deed duly executed, acknowledged, deliv- 
ered and recorded is the most solemn and formal kind of a 
conta-act which a man can make with his fellowmen" and 
tiiat the power of a Chancellor to decree its recession is one 
of the most delicate of the powers he is ever called upon to 
exercise and we further agree that the rule is as laid down 
in 80 Pa., 89 ; 4 Gulp, 410 ; 173 Pa., 221 ; 95 Pa., 453 ; 223 Pa., 
61; 163 Pa., 292; 196 Pa., 34. 

It is also true that when a party in anticipation of death 
makes final disposition of his property by bill of sale or oth- 
erwise, the test of mentaj capacity to do so is the same as 
that applicable in the case of wills, but we do not agree that 
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both rules can be invoked in favor of the same instrument 
or defendant at the same time; for if a "deed is the most sol-' 
eran and formal kind of a contract which a man cap make 
with his fellow man," which it is, then there must be capac- 
ity to appreciate the solemnity and formality of the obliga- 
tion on the part of the {grantor or the essence of the contract 
is gone and there is nothing formal or solemn about it so far 
as he is concerned ; hence in the execution of a deed the first 
rule as to capacity applies, while in a will the latter, but nev- 
er both. 

Here the defendant contends in the first instance that 
the instrument in controversy being a deed, its solemnity 
and formality portend the capacity of the grantor, while in 
the second instance he contends that because of its testa- 
mentary character it does not need the capacity that the 
solemnity and formality protend, but suppose that the 
grantor had only testamentary capacity — ^What does the 
solemnity and formality then portend? And suppose he did 
not have even testamentary capacity — What would it por- 
tend then? But it is not material here whether the rela- 
tions between the parties were confidential or otherwise, or 
whether it takes less mental capacity to majte a will than a 
deed, for, under the evidence, Phelps had capacity to make 
neither, no matter what the relations were. 

We agree that Tetlow's Estate, 269 Pa., 486, cited by 
defendants is "strikingly similar to the case at bar," but it 
is so in its antithetical analogy ; that case holds that when 
the contestant's evidence "looked at separately would sup- 
port a verdict against the will and the proponents evidence 
viewed in the same way would command a contrary verdict, 
the issue involved should be decided by a jury, unless the 
Court is convinced that the proof of one side leaves no sub- 
stantial dispute." In that case two doctors who had oppor- 
tunity to observe the mental condition of the decedent at or 
about the time of the execution of ttie will said that "to their 
trained eyes he exhibited no signs of weakness mentally un- 
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Ul the spring of 1918," several months after the date in 
Question. In the ca36 at bar, five of the leading doctors of 
this community, all of them eminent in their profession, who 
had oportunity to observe Mr. Phelps' mental condition at 
or about the time of the execution of the deed, testified he 
was insane. In the Tetlow case the testimony of John H. 
Mason, a close friend of the decedent, was to the effect that 
he was of sound mind, keen in his business judgment, made 
his own investigations before buying securities, was inter- 
esting in conversation, well informed and appreciative of 
humor, that he consulted about the feasibility of avoiding 
unnecessary trouble by leaving all his property to his wife 
and he was sure that the decedent was in every way pos- 
sessed of the mental capacity to execute the will, and in this 
he was corroborated by twenty-five other witnesses who 
knew and had opportunity of observing the decedent at or 
about the time of the execution of the will. Here Nelson 
Baldwin, Reid Yap]e and Frank Crane, intimate friends and 
for years associated with Mr. Phelps editorially on the 
"Times", men admittedly of keen perception and a high or- 
der of intellectuality, testified that Mr. Phelps was insane, 
h^ ceased to consult or to be consulted relative to business 
at all, made no investigations, was uninteresting in conver- 
sation, in fact,could not carry on a connected conversation at 
all, did not read the papers, could not have been well-in- 
formed, and it does not appear that he consulted anybody 
about the feasibility of making the deed, but on the con- 
trary, it does appear that the deed was kept secret until long 
after his death. All the nurses who attended him at or about 
the time, his personal stenographer, the Sisters, who knew 
and had the opportunity of observing him at or about the 
time of the execution of the deed, all say that he was insane 
and some twenty other witnesses say the same. Clearly then, 
if Hie Tetlow case is authority, as it undoubtedly is, the con- 
verse of those facts would call for the converse of the rule 
there laid down, for it is too plain for argument that if cer- 
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tain conclusions of law attach to a particular state of facts, 
to the converse of such facts the converse of those conclu- 
sions must attach and hence the striking similarity in the 
antithetical analogy and for these reasons we regard the 
Tetlow case as controlling here. 

It is earnestly and eloquently urged by the learned coun- 
sel for the defendant that the real and actuating cause of 
this contention is the desire to obtain control of the "Times," 
"a newspaper of great influence in this community." This 
may be, and unquestionably is true, as no other explanation 
is plausible or apparent for the making of the deed, for un- 
der it Phelps took all the income during his life and the will, 
which was unrevoked, took care of the institutions in which 
he was interested, after bis death and the only reaj effect of 
the deed,different from that of the will, was to take the con- 
trol of the "Times" forever out of the hands of Phelps' life- 
long business associate (who, the evidence discloses, was the 
companion of his early struggles, the man who had come 
down through a,ll the years with him and on whom he seemed 
to lean, and on whose advice he seemed to rely and who took 
care of him in his abstracted and declining years like a kind 
and indulgent father would of an afflicted child) and place 
it in tiie hands of another, who was to be without responsi- 
bility for acts of commission or omission, or in any way 
bound for faithful performance. Hence it is apparent that 
this.contention is actuated on the one side by a la,udable de- 
sire to retain some control, at least,of what it has taken the 
plaintiff a lifetime to acquire and on the other, by an effort 
to get control by the defendant of what he never did acquire 
and that without assuming even the responsibilities of an 
owner, for an owner might lose, while this trustee cannot 
lose, as he is not responsible and his fees come first. 

And finally it may be said that at the trial of the case, 
the burden of proof was assumed by the plaintiff and tha-e 
was no request to shift it to the defendants. There wa^ no 
direct evidence of undue influence and while the evidence 
undoubtedly discloses that confidential relations existed be- 
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tween Phelps and the defendant and a presumption to that 
effect might have been so raised as to shift the burden, the 
question was not raised until after the trial and under the 
fafita and circumstances as now disclosed, it is not import- 
ant, as the mental incapacity of Phelps is established with- 
out that aid and independently of it and this case is decided 
in the way it is, not because any advantage was taken by 
reason of the relations of the parties, but wholly upon the 
belief that the testimony on the part of the plaintiff over- 
whelmingly outweighs the testimony on the part of the dfr 
fendant and establishes beyond the peradventure of a doubt 
that at the time of the execution of the deed, F. S, Phelps 
was insane and totally incapacitated to make either a will or 
a deed and hence the requests for findings covering these 
and other points, while lyiswered as we understand the law 
to be, are, under the circumstances, academic, do not control 
or influence the results reached and are, therefore also un- 
important. Nor is it important in the final analysis whether 
the testimony of J. M. Sherwin or John J. Mead, or both, or 
either, was admissible and considered, or inadmissible and 
unconsidered, or whether the inferences to be drawn from it 
were for or against the conclusions reached, as the other 
testimony in the case, with or without that testimony, is so 
conclusive of the issue as to leave that conclusion undis- 
turbed. 

It is regrettable that so great and artistic a,n effort 
should have been made on part of defendant in what seems 
to this Court, at least, to be so hopeless a case, but admira- 
tion for professional ability a^d seal, and pleasure at the ob- 
servation and perusal of its development and application 
ought not to lull the judgment to sleep or coax the mental 
faculties from the facts. 

The Prothonotary is, therefore, now September 
1921 directed to enter a decree ni. si. in accordance with 
these views, same to become absolute unless exceptions aife 
filed sec. reg. 
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IN RE NOMINATION PAPERS OP WILLIAM D. BROWN 

Elections — Objection to nomination of Candidate — No- 
tice of proposed objections must be served — ^Act of 1919, P. 
L. 832. 

Ob^jections to nominations will be stricken off when they are 
filed without being accompanied by proof of service of notice of the 
proposed objections as required by law. 

Petition to reject nomination paper. No. 157 November 
Term, 1921. C. P. Erie County. 

Miles R. Nason for Petitioner. 

S. L. Gilson for Respondent. 

HIRT, J., October 17, 1921. 

This is the petition of John S. Salsbury, setting forth 
that William D. Brown has filed with the County Commis- 
sioners of Erie County, Pennsylvania, a nomination paper 
purporting to nominate the said William D. Brown for the 
office of Sheriff of Erie County to be voted for at the elec- 
tion to be held on the 8th of November, 1921, and objecting 
to said nomination paper filed for the reason that he is not 
entitled to use the party or political appellation used therein 
and praying the Court to reject the said nomination paper 
and direct the said Commissioners not to print the name of 
William D. Brown on the official ballot for use at said elec- 
tion on November 8, 1921. 

To this petition an appearance de bene esse was entered 
for John J. Quinn ajid other electors who signed the nomi- 
nation papers for William D. Brown and motion made to 
strike off the objections filed for the reason that when filed 
they were not accompanied by proof of service of notice of 
the proposed objections upon said William D. Brown named 
in tJie paper objected to and for other reasons. 
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The Act of July 9, 1919, P. L. 832 (See Section 6, page 
835, PP 8) provides 

"No objection of any nature wha,tever shall be 
filed unless accompanied by proof of service of no- 
tice of the proposed objecMon upon at least one of 
the candidates named in the paper objected to, nor 
shall any objection be heard in the absence of any 
of the candidates without proof of service of the 
notice of the hearing upon them." 

This portion of the section is a rescript of the Act of 
April 21, 1903, P. L. 224, Section 2, (page 226, PP 3) which 
in turn was a rescript of the Act of July 9, 1897, P. L. 223, 
Section 6 (page 227, PP 3). On October 22, 1900, this pre- 
cise question was before the courts of Dauphin County and 
Simonton, P. J. held in the nomination of Palm, et al., 9 Pa. 
Dist. Reports, 668, that 

"When this case was called for hearing a mo- 
tion was m^e to strike off the objections, on the 
ground that they had been filed without being ac- 
companied by proof of service of notice of the 
proposed objections, as required by law, and there- 
fore were filed without authority of law, and that 
no notice had been served on the candidates prior 
to the filing of the objections. 

On the bearing, we found that the objections 
when filed were not 'accompanied by proof of ser- 
vice of notice of the proposed objections upon at 
least one of the candidates named in the certifi- 
cate or paper objected to.'* •******• tThis 
was not a compliance with the requisites of the 
Act of Assembly to a valid filing of objections, and 
they must therefore be stricken off; and this be- 
ing done, the question of the merits of the objec- 
tions is not before us." 
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Adopting' that opinion, we are convinced that these ob- 
jections must be overruled. 

Since the ajbove decision the Acts of 1903 and 1919, 
supra, have re-enacted verbatim the provisions of the Act 
of 1897 construed by Judge Simonton and we must assume 
that these acts were re-enacted with the judicial interpreta- 
tion given the Act of 1897 by that Court. 

And now, to-wit, October 17, 1921, the objections are 
stricken off and the Prothonotary is directed to certify this 
judgment to the County Commissioners. 



MBRTENS ET AL V. WESCHLER 

Equity — Jurisdiction — Private nuisance — ^In certain 
esses the Court may grant injunction until the rights have 
been tried at law. 

An action at law is the proper practice in cases involving pri- 
vate nuisances and the disturbance of easements. Equity however 

has ^risdiction to interpose if the fact of the nuisance be admitted 
or establised at law whenever the nature of the injury is such that 
it cannot be adeq^uately compensated by damages or will occasion a 
constantly recurring grievance. Where the emergency is pressing 
and plaintiffs disclose a prima facie right, tlie Court may grant ana 
continue an injunction until the rights of the parties have been tried 
at law. 

Rule to dissolve injunction. No. 20 September Term, 
1920. C. P. Erie County in Equity. 

Gunnison, Fish, Gifford & Chapin and C. A. Mertens 
for Plaintiff. 

J. R. Haughney and C. P. Hewes for defendant. 

HIRT, J., October 21, 1921. 
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A preliminary injunction was granted in this case re- 
straining defendant from obstructing a right of way over 
defendant's land claimed by plaintiff as an easement by rea- 
son of continuous, adverse user for upwards of 35 years. It 
is admitted that a court of equity does not have jurisdiction 
to try cases of private nuisances and disturbance of ease- 
ments, and an action at law has been brought for that pur- 
pose by plaintiffs against the defendant to No. 309, Febru- 
ary Term, 1921. The rule granted on defendant's motion to 
dissolve the injunction raises the question of the propriety 
of continuing the injunction pending the outcome of the 
action in trespass. 

That an injunction may issue and continue pending 
trial of the case at law under proper circumstances has been 
long recognized. Hieskell vs. Gross, 3 Brewster, 430 ; Welch 
vs. Sheaffer, 29 Pa., Sup. 619; Davis vs. Willig, 56 Pa. Sup. 
423 ; Washburn's Appeal, 105 Pa., 480 ; Mowday vs. Moore, 
133 Pa., 598. The leading case is Rhea vs. Forsyth, 37 Pa., 
503, where the principle is thus stated : "Where the emerg- 
ency is pressing, and the injunction affidavits disclose a 
prima facie right in the plaintiff, the proper practice, I ap- 
prehend, is for the court to interfere by special injunction, 
and stay the defendant's hand until the right has been tried 
at law. If the plaintiff will not bring his suit at law with- 
in a reasonable time or fails to maintain it, the special in- 
junction can be dissolved. But if without unreasonable de- 
lay he succeed in establishing his right, the defendant can 
then be heard on his answer and proofs, and the injunction 
be dissolved or made perpetual as may appear equitable 
and just. There is a jurisdiction in equity to interpose if the 
f^t of the nuisance be admitted or established at law, 
whenever the nature of the injury is such that it cannot be 
adequately compensated by damages or will occasion a con- 
stantly recurring grievance." 

The only remaining inquiry is whether or not the facts 
in this case, as disclosed by the bill and answer, come with- 
in the principle above 3ta,ted. By defendant's answer the 
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existence of the passageway and tiie use thereof by plain- 
tiffs is admitted, though the use is averred to be occasional 
and permissive only; that defendant has obstructed the 
passageway ajid threatens to continue the nuisance is not 
denied ; nor is it denied that Osborne, Norman and Zahniser 
Company owns and operates a department store on the pre- 
mises abutting defendant's land and that it transacts a large 
business in which it is obliged to use said passageway to get 
merchandise into its building and in making deliveries 
therefrom. 

Under these circumstances, we believe that plaintiffs 
have ma,de out a prima facie case; the fact of the nuisance 
is admitted, and by reason of the nature of the use made of 
the passageway by one of plaintiffs, a continuance of the 
nuisance will occasion a constantly recurring grievance. In- 
asmuch a^ an action at law has been brought to determine 
whether the use of this passageway was adverse and con- 
tinuous for the statutory period or occasional and permis- 
sive merely, we believe it proper to maintain the last actual, 
peaceable uncontested status until this question determining 
the rights of the parties has been tried at law. 

And now, to-wit, October 21, 1921, the rule granted 
April 18, 1921, is discharged and the preliminary injunction 
is continued until further order of the court. 
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Criminal Law — Indictmenta — Duplicity — ^Two offenses 
charged in one count. 

Duplicity is found to exist in criminal pleadings when two or 
more offenses are charged in the same count oi an indictment. 

The setting up of a gambling device at one place is a complete 
offense and the setting up of similar devices at other places consti- 
tutes not a multiplication of the phases of the same offense, but sep- 
arate and distinct offenses each of which must be charged in a separ- 
ate count. An indictment charging that defendant "in divers buildings 
and places set up certain gambling devices is bad for duplicity and mil 
be quashed." 

Motion to quash indictment, No. 88, February Ses- 
sions, 1921. Q. S. Erie County. 

C. Arthur Blass District Attorney for Commonwealth. 

Robt. J, Firman and M. Levant Davis for defendant. 

HIRT, J., November 3, 1921. 

A true bill was found on presentment of the Grand 
Jury and an indictment framed against the defendant as 
follows : 

"The Grand Inquest of the Commonwealth of Penn- 
sylvania, now inquiring in and for the body of the 
County of Erie, upon their respective oaths and af- 
firmations, do present. That one David Reichbaum, 
late of said County, yeoman on the First day of May 
in the year of our Lord one thousand nine hundred and 
twenty, and on divers other days and times as well 
before a^ after that day, and within two years last 
pa^t, with force and arms, at the county aforesaid and 
within the jurisdiction of this Court, in divers buildings 
and places in the County of Erie aforesaid, unlawfully 
did set up and establish and cause to be set up and es- 
tablished, certain games and devices of address and haz- 
ard, with cards, dice and other instruments, to-wit: 
slot machines, at which money and other valuable 
things were played for, staked and betted upon; and 
he, the said David Reichbaum aforesaid, did then and 



„glc 



m.] ERIE COUNTY LAW JOURNAL 226 

Commonwealth v. Eeichbaum 

there procure, permit, suffer and allow divers persons, 
whose names are to this Grand Inquest at present un- 
known, to collect and assemble in the said buildings 
and divers other places mentioned as aforesaid, for t^e 
purpose of playing at, and staking and betting money 
and other valuable things, upon such games and de- 
vices of address and hazard." 

Defendant moved to quash the indictment, assigning 
inter alia the following reason : "Said indictment is defec- 
tive by reason of duplicity and by reason of joinder in one 
count of various and different alleged offenses." 

It is not necessary to discuss the other grounds for 
quashing the indictment, inasmuch as we are convinced 
that for the reason above assigned, the indictment must 
be quashed. Duplicity is found to exist in criminal plead- 
ings when two or more offenses are charged in the same 
count of an indictment. Commonwealth vs. Shaffer, 45 Pa. 
Sup. 595. The indictment charges that defendant "in div- 
ers buildings and places" set up certain gajnbling devices, 
to-wit: slot machines. No place is alleged in the indict- 
ment. It was apparently intended from the language of the 
indictment to try the defendant for setting up gambling 
devices in a number of places and this cannot be done on 
a single count. The setting up of a gambling device at one 
place is a complete offense and the setting up of similar 
devices at other places constitutes not a multiplication of 
the phases of the same offense, but separate and distinct 
offenses, each of which must be changed in a separate count. 
The indictment is bad for duplicity and must, therefore, be 
quashed. Updegraff vs. The Commonwealth, 6 S & R, 10. 

And now, to-wit, November 3, 1921, the rule granted 
August 29, 1921, is made absolute. It is further ordered 
that the defendant enter bail in the sum of $3,000.00 with 
good and sufficient surety, conditioned on his appearance 
at the next term of Court; and the District Attorney is 
directed forthwith to proceed by information against the 
defendant for the alleged offenses returned by the Grand 
Jury. 
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Mortgages — Failure of consideration — Widow's Dower 
— Fraud. 

A mortgrage given by a husband binds his wife's dower, but a 
mere voluntary mortgage given without consideration catmot bind her 
in the event of a failure of sufficient estate to satisfy both plaintiff's 
dower interest and the mortgage. In the event of failure of suffic- 
ient estate, the mortgage is a. fraud on the law and is invalid insofar 

as it affects the widow's dower right. 

Bill to cancel mortgage, No. 14 September Term, 1920. 
C. P. Erie County in Equity. 

Shreve & Shreve and J. R. Haughney for Plaintiff. 

J. E. Reed and Brooks, E3nglish & Quinn for Defendant. 

HIRT, J., October 21, 1921. 

This is an a,ction in equity brought to effect a cancel- 
lation of a certain mortgage given by August Schwarte ^- 
leged to havebeen delivered by him with intent fraudulently 
to defGa,t plaintiffs dower interest in his state. 

From the testimony we find the following facts: 

FINDINGS OF FACT 

1. The plaintiff, Barbara Schwartz, was married to 
August Schwartz in 1914 and lived and cohabited with him 
until about three months prior to his death. 

2. August Schwartz died testate on March 26, 1919; 
his will is dated November 27 ,1918; he left him surviving, 
his widow Barbara Schwartz, and no children. 

3. The second p^agraph of the will of August 
Schwartz provides: 

"I do give and bequeath unto my wife, Barbara 
Schwartz, such sum or sums as she would be legally en- 
titled in case she were to elect to take against my will." 
Subject to this provision and to the payment of debts and 
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funeral expenses, all other property in his est^^te was by his 
will devised to testator's nephews and nieces. 

4. In August, 1918, August Schwartz executed and 
delivered to Theodore J. Schwartz a note for $3500.00 under 
seal, payable three years from date. The note was given 
without consideration and with the understanding that 
Theodore J. Schwartz was to hold the same as trustee and 
on payment thereof to divide the proceeds among certain 
nephews and nieces of August Schwartz in the proportions 
designated by him. Under the terms of the trust, no part 
of the proceeds of his note was to be paid Barbara Schwartz. 

6. At the time of his death and for some time prior 
thereto, August Schwartz was seized in fee of Lot No. 26 
in Block 2 in Elmwood Heights Subdivision, said lot ba,ving 
erected thereon a two-story brick dwelling. The value of 
this property at the time of testator's death was $6,000.00. 

6. On Nov. 27, 1918, August Schwartz executed and 
delivered a mortgage to his nephhew, Theodore J. Schwartz, 
in the sum of $5,000.00 on Lot No. 26, Block 2 above refer- 
red to, payable three years from date with interest, which 
mortgage w^^s recorded on December 17, 1918. The note 
for $3500.00 previously given Theodore J. Schwartz was 
delivered up and destroyed. By agreement Theodore J. 
Schwartz took the mortgage also as trustee, the proceeds 

.thereof by direction of August Schwartz to be divided 
among designated nephews and nieces in stipulated propor- 
tions to the exclusion of Barbara Schwartz. 

7. The entire esta,te of August Schwartz is valued at 
$12,000.00 and the liabilities, if the mortgage above refer- 
red to be included, will about consume the entire estate. 

DISCUSSION 

Whether or not testator executed the mortgage in 
question designedly to deprive his wife of her dower, does 
not affect the fact that the execution and delivery of this 
mortgage, if valid, has that precise result. This mortgage. 
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including other liabilities, will exhaust the entire estate and 
if a valid mortgage, plaintiff is deprived of her dower inter- 
ests. There are circumstances which tend to indicate that 
decedent had this intention. Deceased, in his last illness, 
went to the home of his niece and while there on November 
27, 1918, without the knowledge of plaintiff, made a will. 
The language of the will as to Barbara Schwartz is signifi- 
cant; he left her only that portion of his estate to which 
she would be entitled by taking against the will and no more. 
On tile same day that testator made his will, he also exe- 
cuted the mortgage in question, perhaps a coincidence^ but 
more likely au expression in a different form of the manner 
in which he desired his estate to be divided after his death. 
The amounts to be paid the nephews and nieces out of the 
mortgage, instead, might have been designated as bequests 
in tile will and the only apparent reason (disregarding per* 
haps, the consideration of inheritance taxes) for the execu- 
tion of the mortgage, is that testator had some doubt as to 
the sufficiency of his estate tosatisfy thewidow'sdower and 
pay these amounts in full. If that doubt in fact existed, he 
resolved it at the expense of his widow. Tliere is also the 
mortgage itself, drawn to Theodore J. Schwaxz, mortgagee, 
a blind trust, with nothing in its terras to indicate that the 
apparent owner was a trustee merely, although that fact is 
admitted. There is also the testimony that decedent sajd to 
his niece shortly before his death "I left a mortgage that 
you are to get some money," language indicating a testa- 
mentary intent. The purpose of the mortgage, viewed in 
the light of surrounding circumstances, was to defeat the 
widow's dower in the event of failure of property sufficient 
to satisfy both the dower and the mortgage. 

The force of the above observations is somewhat les- 
sened by the fact that in August, 1918, deceased gave Theo- 
dore J. Schwartz a note for $3500.00 in trust for a like pur- 
pose and for a, similar distribution among his nephews to 
the exclusion of his wife. But this note was given also witti- 
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out consideration and was voluntarily delivered up and de- 
stroyed on the execution and delivery of the mortgage. 
There is no evidence that the surrender of this note was the 
consideration for the mortgage. The note would ha,ve be- 
come due after the death of decedent and the effect of the 
collection of this note out of the estate would have been the 
same as the mortgage and would have defeated plaintiff's 
dower to the extent of the amount of the note. 

CONCLUSIONS OF LAW 

1. A mortgage given by a husband binds his wife's 
dower wid a^ the interest may be levied and sold without 
regard to the wife's right of dower, "but a mere voluntary 
mortgage (much lessa fraudulent one,mi.de for the purpose 
of defeating the inchoate ri(^t of the wife) ctmnot bind her, 
for ttiis would be a fraud on the law, and in fraud of tiie 
right accruing directly on the marriage; initiate on the mo- 
mentof marriage, c(Hisummate on the deathof the husbfuid; 
a right much resi>ected in law, favcH'ed, next to liberty and 
life." Killinger vs. Reidenbauer, 6 S & R, 531. 

2. The mortgage given by August Schwartz to Theo- 
dore J. Schwartz w^ purely vduntary, was without con- 
sideration and cannot bind the widow's dower, and insofar 
as it wilt defeat the widow's interest in her husband's 
estate, is invalid. 

We are, therefore, of the opinion that the averments of 
the bill have been sustained and that the mortgage given 
by August Schwartz to Theodore J. Schwartz recorded in 
Erie County Mortgage Book 109, page 172, is invalid inso- 
far as it affects plaintiff's dower rights. 

No requests for findings of fact or conclusions of law 
have been filed. 

And now, to-wit, October 21, 1921, the Prothonotary 
is directed to enter a decree nisi in accordance with this 
opinion, to beconie absolute unless exceptions are filed sec. 
reg. 
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Executions — Ti. Fa. and Ca. Sa. cannot be executed at 
the same time. 

A writ of fieri facias and a capias ad satisfaciendum may be is- 
sued, but they cannot be executed at the same time and when a levy 
has been made on a fl. fa. or an attachment, no ca. sa. can be executed 
until after judicial determination of the first writ. 

Rule to quash capias, No. 375 February Term, 1921. C. 
P. Erie County. 

Gunnison, Fish Giflford & Chapin for Plaintiff. 

Hirt, J., October 1921. 

Three writs of execution were issued on the above 
judgment, a fi. fa. on February 10, 1921, an attachment ex- 
ecution three days later and a caj)ias i-d satisfaciendum on 
February 16, 1921. The fi. fa. was returned nulla bona; un- 
der the attachment execution the sheriff attached $172.41 
to the credit of the defendant in the First National Bank; 
the ca. sa. was executed the day after it was issued and de- 
fendant was taken into custody, but released on bail. 

Defendant petitioned the Court to quash the writ of 
ca. sa. and the rule granted thereon raises the question of 
the propriety of pursuing an attachment execution and a ca. 
sa. at the same time. We are not concerned with the fact 
that the fi. fa. was also issued and execution thereon at- 
tempted, for the reason that this writ has since been re- 
turned nulla bona and any irregularity in practice has been 
obviated by the return. An attachment is an execution and 
whatever rule of law would apply to a fi. fa. will apply 
with equal fitness to the writ of attachment. Davies vs. 
Scott, 2 Miles, 52. 

Under Section 19 of the Act of June 16, 1836, P, L. 764, 
a plajntiff may have execution first upon the personal estate 
of defendant, then upon his real estate and if he has neither 
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personal property aor real estate, then upon the person of 
defoidant. The 20th section of the same act relaxes the 
provisions of Section 19 and in effect makes it optional with 
pl^tiff to proceed first against the personal estate, the real 
estate or the person of defendant "in the manner hitherto 
allowed." A plaintiff may elect the form of writ he desires 
to pursue and the execution of t^at writ is considered his 
election. 

The writ of capias ad satisfaciendum has always been 
an execution of the highest nature, inasmuch as it deprives 
a man of his liberty until he make satisfaction of the judg- 
ment and it was intended as a cumulative remedy, but not 
as a weapon of oppression and the 2Sth Section of the Act of 
June 16, 1836, supra, recognized the high character of this 
writ and it is manifest that in limiting the operation of Sec- 
tion 20 a ca sa,. may issue only on failure of personal or real 
property and then only for the deficiency. It has been held 
that it is the duty of a defendant to disclose personal or real 
property sufficient to satisfy the debt if he would avoid the 
execution of the ca. sa. Winder vs. Smith, 6 W. & S. 424, 
but notwithstanding the general lajuguage of the opinion in 
that case, we are convinced that under Section 28 of the Act 
of 1886, supra, if a defendant have personal or real proper- 
ty, however inconsiderable in value in proportion to the 
whole debt and if he disclose it to the sheriff, no ca. sa. can 
issue until the property disclosed be exhausted. This is 
the plain meaning of the language "and if the defendant 
shall not have sufficient fully to satisfy the judgment and 
costs of execution, then such writ may be executed for the 
deficiency and for no more." 

It is only for the purpose of convenience and that the 
sherifiF may have in readiness the appropria,te writ for im- 
mediate execution that the 27th section of the above act of 
1836 provides that "plSiintiff in any judgment may have at 
the same time, thereon a writ of fieri facias or a writ of 
capias ad satisfaciendum." The two writs may be issued. 
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but they cwi not be executed at the same time and vfaen a 
levy on a (i. fa. or attachment ha^ been made, no ca. sa. can 
be executed until after judicial determination of the first 
writ If the two writs are executed at the same time, the 
defendant is entitled to have either of them quashed. The 
leading ease construing the Act of 1836, supra, is Davies 
T3. Scott, 2 Miles, 52. See also Grant vs. Ftotts, 2 Miles. 164 ; 
Burke vs. McFaJl, 2 Browne, 148 ; Young vs. Taylor, 2 Bin- 
ney, 218, (the last two cases construe an earlier but similar 
act) . Pontius vs. Nesbitt, 40 Pa., 309, is in apparent conflict 
with the above conclusions and the above cited cases, but 
the conflicting language in that opinion is dicta merely and 
the question there before the Court did not involve the ex- 
ecution of a capias ad satisfaciendum. 

And now, to-wit, October 1921, the rule granted 
February 17, 1921, is made absolute. 



WITTOAN PFEFPER CX). ET AL V. E. D. CARTER 
FT AL 

Municipal Corporations — Commissioners of Water 
Works — Funds in their hapdsmay not be attached — ^Trusts. 

A nanicipal corporatian caiuiftt by its coaitnct create a tmst 

fund a gBJrm t ' ' ' ' ' ' 
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fund aeainst which creditors, who are not oatties to the contract u 
proceed by bill in equity orotiherwiBe for Wie coHectionof tiieir cIm; 

Bia in Equity, No. 6 November Term, 1920. C. P. Erie 
County in Equity. 

Mar^, Eatm & Baur and Cunnison Fish, 'Gifford & 
Chaptn for Plaintiffs. 

Otto Herbst, S. Y. Rossiter, Edward Petrfflo and W. R. 
Seabrook foT Intervenora. 
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J. HI Shenrin and W. S. Carroll for Defendants. 

Hirt, J., October, 1921. 

This is a proceedins in equity, before the Court on 
bUl, answer and testiniony. The bill prays that certain 
funds in the hands of the respondents be declared a trust 
for the payment of creditors of Halfhill Construction Com- 
pany for labor and materials furnished in the construction 
of a reservoir. From the testimony and the agreement of 
counsel, we flni) the following facts: 

FINDINGS OF FACT 

L The Commissioners of Water Works of the City of 
Erie is a body corporate created by the Act of April 4, 
1887, P. L. 768, for the purpose of providing, erecting and 
maintaining a, water system in the City of Erie, Pennsyl- 
vania. 

2. The Halfhill Construction Company entered into 
a certain contract wit^ the respcmdents on December 29, 
1919, under the terms of which the Halfhill Construction 
CiMnpany undettook the construction of a five million gal- 
km re4iifc«"ced concrete covered reservoir. 

3. Tlie Commissioners of Water Woriis required and 
received from the Halfhill C<mstruction Company a bond 
in the sum of $181,900.00 conditioned that the said Halfhill 
Construction Company will properly, faithfully and honest- 
ly discharge, do and perform all and singular the obligation 
and things amtained in said contract, l«^al notice, instruc- 
tions to bidders, proposal blank and specifications according 
to the terms thereof, which bond inures only to the benefit 
of the Commissioners of Water Works. 

4. The Halfhill Construction Company defaulted in 
the performance of the contract and on or about October 
6. 1920, was notified by the Commissioners of Water Works 
to discontinue all work under said contract and file at once 
with the Commissioners the names and amounts of any 
and all creditors for ma^terials or labor furnished aa Hub 
work. At the time of default about one^alf of the work 
contemplated by the contract had been performed. No 
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work has been perfoirmed by HalfhUl Construction Com- 
pany since that date. 

5. The contract between Halfhill Construction Com- 
pany and respondents in Article XV provides : 

Whereupon the said Commissioners hereby agree 
to pay to said contractor in cash or its equivalent, on 
or before tfie 20th day of the month next succeeding 
that in which the work was done, 80% of the monthly 
estimate of the whole amount accruing to the said 
Contractor under this agreement, and the balance shall 
be paid to the said contractor after all legal 
and equitable deductions are made, one month 
after the acceptance of the whole work by 
the Commissioners of Water Works in the City of 
Erie, Pa., and their Engineers. All payments 
shall only be made on the written certificates of the 
engineer to the effect that said payments have become 
due. No pa,yment shall be construed to be an accept- 
ance of defective work or improper materials. And 
the said Contractor further agrees that the said Com- 
missioners shall have and are hereby given the author- 
ity to retain from any money due, or which may be- 
come due to the sajd Contractor, under this agreement, 
sufficient money to pay for any labor or materials 
furnished in the construction of the work, providing 
satisfactory evidence is not furnished to the Commis- 
sioners tha,t all such labor and materials have been 
paid for. 

6. The Commissioners under the authority of the 
contract ha,ve retained 20% of the monthly estimates of 
the whole amount accruing to the said Contractor, which 
sum amounts to $18,945.26. 

7. The Complainants and numerous other persons, 
firms and corpora,tions furnished labor and materials in 
the construction of said reservoir prior to the notice of 
discontinuance to the Halfhill Construction Company and 
their claims are unsatisfied. 



■dovGooi^Ic 



HI.] ERIE COUNTY LAW JOURNAL 235 

Wittman Pfeffer Co. et al t. E. D. Carter et al 

8. Work was performed by the Halfhill, Construction 
Company in addition to that ordered by the specilteations, 
under a provision in the contract, at cost, plus ISfo, deBig- 
nated on the books of respondents as the "force account". 
Respondents have in their hands $18,760.66 in addition,' to 
the amount paid Halfhill Construction Company on this 
account. 

DISCUSSION 

The contract between Halfhill Construction Company 
and respondents contempla,ted the performance of certain 
specified work for a definite consideration, to-wit, the 
amount of the accepted bid. After performing about one- 
half of the work required by the specifications, Halfhill 
Construction Company defaulted, leaving the balance of the 
work to be completed by respondents. The people of Erie 
are the real owners of the W^ter Works (Saltsman vs. 
Olds, 215 Pa., 336) and on default of the . contractor the 
duty rested upon the Commissioners of the Water Works 
as public officials to complete the work within the cost 
fixed by the contract, if possible. A bond was required by 
law and was given to meet the contingency that there 
might be a defa,ult in the contract. The contract further 
provides for the payment to the contractor of 80% only 
of the value of the work as performed, the remaining 20% 
to be retained until acceptance of the whole work.- The 
retention of this 20% of the value of such work as was re- 
quired by the specifications was provided for in the con- 
tract a^ an additional safeguard that the cost' of the work 
to the people would not exceed the contract 'price. It 
cannot be argued that this retained fund may not be used, 
if necessary, to complete the work within the contract price 
and the right to so use the fund nega,tives the contention of 
a trust for other purposes. But assuming tha,t the fund 
arising from the 20% retained on the estimates accruing to 
the ccHitractor for work specified, and the retained sum in 
the "force account" were intended by the contract to be set 
aside and dedicated to the settlement of unpaid creditors 
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Vt th« IfoJ^ill Cottstructton Company, we are of the opinion 
that, mvorth^ess, respondents cannot by their contract 
«nate a trust fund against which creditors, who are not 
partfM to t^e contract, may proceed by bill in equity or 
othNTwist far the collection of their claims. 

The CommiMioners of the Water Works of the city are 
a municipaj corporation. Parker vs. Halfhill Construct^ 
Co., 2 Erie Co., L. J. 158. A quotation from the opinion 
in Leslie vs. Kite, 192 Pa., 268, is directly in point: 

"Ajtpellants' contention proceeds upon the 
vrinmeDiis theory that municipid corporati<ms, or 
th« officers thereof, may do anything — itot act- 
ually forhidden by law — which the o^rice of coun- 
cils or of esecutive officers may consider to be 
tor tile interests of the municipality. This is 
a mlstiUte. Nothing Is better settled thaxi that 
a municipal corpw^tion does not possess and 
«mnot exercise any other tiian the fdlowing 
pow«%: <1) those granted in express w<a^; 
<a) those necessarily or fairly implied in or in- 
oideot to the powers expressly granted; <3) 
those essentii^ to tlie declared objects and pur- 
poses <rf the corporation, not simply convenient 
bat iiKii]^)ensad)le. Any fair, reasonable doubt 
as to the existence of power is reserved by the 
courts against its existence in the corporation, 
and therefore denied: Dillon on Municipal Corpora 
atjt)ns« sec. 89. It is equally well settled that 
the agents, officers or city councils oi a niunici- 
pality cannot bind the corporation by any con- 
tract not within the scope of its pow^s: Dillon 
on Alunkipal Gorporatitms, sec 457. 

It is unnecessary to multiply aathorities for 
ttim purpose ^ showing that city councils have 
no authority whatever, express or implied, to 
provide a new rmiedy in ttie nature of an at- 
tac^»ent, lie* or trust of any kind whereby 
wriscontraetors may enforce payment of their 
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claim out of money due the prlneipAl octntnutor, 
Oq grounds of public polioy, the legislature has 
hitherto withheld from contractors and subcon- 
tractors, not only the rig^t of lien on public 
buildings, but also the right of attaching money 
In the hands of the city. On the same principle. 
It cannot be successfully contended that councils 
may by ordinance empower the director of public 
works to retain money due one of the city's 
contractors in order that his creditors, who are 
not parties to the contract, may proceed by bill 
in equity or otherwise against him, and thus have 
the money applied to their claims. In other 
words, city councils are powerless to provide any 
remedy to be used as a substitute for attachmrait 
or any other remedy which the legislature has 
hitherto withheld on grounds of public policy or 
otherwise." 

The above principles apply witti equal force to tJie 
Commissioners of Water Works,- as a municipal corpora- 
tion. I^e Commissioners by resolution, or by the terms 
of a contract executed in accordance therewith, cannot 
change their essential nature as a municipal corporation. 
The legislature in constituting the Commissionera of the 
Water Works did not, either expressly or impliedly, vest 
in the municip^ corporation which tiiey represent, the 
power to provide a remedy in the nature of a trust against 
which creditors, who are not parties to the contract, 
may proceed. 

We are not concerned with a aituation where the work 
has been completed within the contract price with a re* 
tained balance in the hands of the municipality which it 
refuses to apply to unpaid labor and material men and 
we are not called upon to decide what public policy would 
dictate in such a case. The Commissioners have the right 
to apply funds remaining in their hands, after payment 
of the cost of the completion of the work, to the claims 



■dovGoot^Ic 



238 ERIE COUNTY LAW JOURNAL [Vol, 

Wittman Pfeffer Co. et a1 v. E. D. Carter et al 

of sutMTontractors and labor men and there is nothing to 
indicate that they have any other intention. 

CONCLUSION OP LAW 

A municipal corporation cannot by its contract create 
a trust fund gainst which creditors, who are not parties 
to the contract, may proceed by bill in equity or ot^ter- 
wise for the collection of their claims. 

We are, therefore, of the opinion that the bill must 
be dismissed at the cost of complainants. 

And now, to-wit, October 1921, the Prothonotary is 
dii'ected to enter a decree nisi in accord^ce with this 
opinion to become absolute unless exceptions are filed sec. 
rejE. 



CONDREN V. HEINTZ 

JTudgments — Negligence — Joint tort feasors — Concur- 
rent negligence. 

To justify a judgment ag^ainst two defendants as joint tort 
feasors it mU^t appeaT tliat the commission of the tort was a part 
of the Joint undertaking or that there was a united negligent act or 
ctmcurrent negligence of both defendants resulting in toe injury. 

' Rule for judgment n. o. v., No. 155 February Term, 
1920. C. P. Erie County. 

S. Y. Rossiter for Plaintiff. 

George M. Mason for Defendant. 

HIRT, J., November 8, 1921. 

This is a rule for judgment for the defendants n. o. v. 
The action was brought against the defendants as joint 
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tort feasors, resulting in a verdict for plaintiffs and the 
sole question involved is whether or not the testimony dis- 
closes joint liability in them. 

In considering the testimony ^1 the evidence and in- 
ferences therefrom favorable to plaintiffs must be taken as 
true and all unfavorable to them, if dependent solely upon 
the testimony, must be rejected. Wiles vs. Emerson-Brant- 
ingham Co., 267 Pa., 47. Viewed in this light, the follow- 
ing are the material facts as disclosed by the testimony: 
Kate Heinta and her daughter-in-law, Margaret Heintz, on 
the day in question "were using the automobile together," 
a machine owned by a daughter of Ka,te Heintz. Though 
neither of defendants had an interest in the automobile, 
each of them drove it frequently and were familiar with its 
operation; on the day of the injury, however, Margaret 
Heintz was driving the machine. They drove out to Trin- 
ity Cemetery for the purpose of decorating graves in which 
they were severally interested. On their return the car was 
driven northwardly into a roadway in the cemetery running 
east and west and was turned east at the intersection. Mar- 
garet Heintz was still driving the car and Kate Heintas sat 
in the front seat with her. It was mid-afternoon and broad 
daylight with nothing to obstruct the view of either defend- 
ant. The roadway on to which the automobile was driven 
was used in common by both automobiles and pedestrians ; 
there was no foot path and plaintiff's father was walking 
eastwardly along the right hand side of the roadway. He 
wa,s struck by the automobile from the rear immediately 
after it had turned at the intersection and died from the 
effects of the injury. Kate Heintz did not attempt to exer- 
cise any control over the car at the time of the injury. No 
warning of any kind was given of the approach of the auto- 
mobUe. The evidence shows that the driver, Ma^rgaret 
Heintz, was negligent and fails to disclose contributory neg- 
ligence on the part of the deceased, and clearly would have 
supported a verdict against Margaret Heitnz alone. It is 
plaintiff's oontention that defendants at the time of the in- 
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jury were engaged in a joint undertaking and that the bor- 
rowing of the automobUe, the ride to and from the cemetery, 
as well as the decoration of the graves there, were parts of 
the joint purpose, and that, therefore, the negligence of 
Margaret Heintz, one of the defendants, in driving the car 
was imputable to the other defendant, who admittedly had 
nothing to do with its operation, and that defendants were 
properly held liable jointly. 

Under a liberal construction of the testimony we can 
find no evidence which would justify tiie inference that 
there was joint or concurrent acts of negligence on the part 
of defendants resulting in the injury and to entitle plain- 
tiffs to a verdict against the defendants jointly, it must ap- 
pear that there was joint or concurrent negligence. Boyd 
vs. The Insurance Patrol, 113 Pa., 269; Wiest vs. Electric 
Traction Co., 200 Pa., 148. Kate Heintz admittedly had no 
control over the car and did not attempt to exercise control 
and for this reason the negligence of the driver, Margaret 
Heintz, can not be imputed to her. Sieb vs. Central Pennsyl- 
vania Traction Co., 47 Pa., 228. It is true that she did noteall 
out to deceased to warn him of the impending danger, nor 
did she reach over in front of the driver and sound the horn 
on the automobile, but her failure in these respects to warn 
deceased cannot convict her of negligence. The injury oc- 
curred immediately after the car turned in the intersection 
and resulted from the fact that the driver continued the 
curve of her courae in turning, after rounding the intersec- 
tion, instead of straightening the front wheels of the ma- 
chine in time to avoid the injury. The testimony shows 
that pedestrians were walking on both sides of the roadway 
and Margaret Heintz said that she turned to the right t(j 
avoid hitting people walking on the other side of the road. 
If there was not sufficient unobstructed space in the middle 
of the road for the car to pass with safety to pedestria;na, 
it was her duty to stop the car. Kate Heintz had no notice 
that the driver would be negligent in this respect and the 
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fact that she did not anticipate what actu^y did happen, 
in time to warn deceased of the impending: danger, does not 
convict her of negligence. Nor was it her duty to sound the 
horn of the automobile; that duty rested solely upon the 
operator of the car. Though the automobile was driven by 
one defendant in the joint service of both, yet the commis- 
sion of the tort was not a part of the joint purpose for which 
the machine was used by defendants, nor might the injury 
reasonably have been foreseen as a result of such use, and in 
the absence of testimony showing a united negligent act or 
concurrent negligence of both defendants, a, judgment 
against them jointly cannot stand. Kelton vs. Fifer, 26 Pa., 
Super. 603, cited by plaintiifs cannot be made to apply, for 
even a liberal construction of the evidence will not support 
the conclusion that the relationship of master and servajit 
existed between the defendants. 

And now, November 8, 1921, the rule granted January 
IS, 1921, is made absolute and judgment is directed to be 
entered for the def^idants n. o. v. 



EDDS V. KINNEY ET AL 

Workmen's Compensation — ^Independent Contractor — Meth- 
od of distinguishing. 

One, who in the course of his en 

of hifi employer only as to the result < 
speot as to tiie means by which it is t 
pendent contractor. 

Appeal from Workmen's Compensation Bojyrd, No. 65 
September Term, 1921. C. P. Erie County. 

J. R. Haughney and R. S. Holbrook for Flaintiif. 



■vGooi^Ic 



242 ERIE COUNTY LAW JOURNAL [Vol. 

Edds V. Kinn«y et al 

Gunnison, Fish, Gifford & Chapin for Defendant; 
HIRT, J., October 31, 1921. 

James E. Edds, the husband of claimant, while working 
in a sand pit was injured and died immediately as a result 
of the injury. The Workmen's Compensation Board, on ap- 
peal from the Referee's decision, under Section 423 of the 
Act of June 26, 1919, P. L. 642, substituted its findings of 
fact for those found by the Referee and awarded compensa- 
tion to the widow ajid children ; from this award an appeal 
was taken by defendant's insurance carrier. 

The question involved in this appeal may be briefly 
stated : Does the testimony disclose competent evidence to 
support the conclusion that deceased was in the employ of 
defendant at the time of the injury? 

The testimony as to the relationship of the parties, 
ttiough somewhat involved, does not raise any serious dis- 
pute as to the facts. Peerless Sand Company, of Conneaut, 
Ohio, leased a sand pit from the owners of the land near 
Fairview in Erie County; the pit was operated by Jay Kin- 
ney, defendant, who testified "I took the job of them" (i. e. 
Peerless Sand Company) "loading their sand and they was 
to give me so much money and I had hired these extra teams 
to draw the sand ; of course, I have teams of my own." His 
testimony further shows that Peerless Sand Company exer- 
cised no control over the operation of the sand pit; it mere- 
ly sent orders to the defendant for the grades and amount 
of sand wanted, together with shipping directions, and de- 
liveries were made by the defendant to the railroad com- 
pany in accordance therewith. The sand company was in- 
terested only in the result of the service rendered by de- 
fendant and in no particular in the manner of its perform- 
ance. Defendant further testified that Edds worked for 
him and it was admitted that he was working in the sand 
pit at the time of the injury. Defendant had full control 
of the men on the work ; he hired them, directed what sand 
and material they were to move and if they did not ohmrve 
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his orders, they were discharged by him. L. J. Busch testi- 
fied that Edds was usin^ a team belonging to Busch under 
the following arrangement: "Mr, Edds came to me ajid 
wanted to draw moulding sand and I had one team that was 
idle and I loaned him the team on the basis that I was to 
have one-half of what was made ;" he farther testified that 
most of the drivers were not responsible financially and for 
his protection payment for the sand hauled by Edds was 
made direct to him by the defendant; that he received 
eighty cents a ton for the sand hauled and he, in turn, paid 
Edds one-hajf of the amount received ; that the agreement 
was that Edds was to haul the sand for Jay Kinney, and 
that he, Busch, was not on the work at all and exercised no 
control over the men driving his horses under this arrange- 
ment, except to see that they took proper care of the horses 
and wagons. The defendant, though he ordinarily hired 
the men, testified that Edds was employed by Busch, "that 
he was working for Mr. Busch, but when he was on the job 
he was workiiig for me." 

It is argued that Kinney paid claimant's husband at ' 
the same rate per ton which the Peerless Sand Company 
paid him and that this fact negatives the contention that 
Kinney was an independent contractor. We are unable to 
find a statement to this effect in the testimony. But in any 
event, the manner and method of payment of Kinney by 
Peerless Sand Company under their agreement is not con- 
trolling; he had teams of his own which he worked in the 
pit and he had contracted to deliver the sand required by 
the sand company and for this purpose hired other men 
with teams, and whether or not he paid others more or less 
than he himself received is immaterial. From the testi- 
mony as a whole we conclude that defendant in his relations 
with Peerless Sand Company was an independent contractor 
and that the relationship of employer and employee existed 
between him and deceased. Some of the details of the con- 
tract between defendant and the sand company are not dis- 
closed, but it is certain from the testimony that in that 
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agreement. Peerless Sand Company did not reserve or «t- 
ercise control over the work or the workmen; the manner 
of removing the sand from the pit and the delivery to the 
railroad was left entirely with the defendant as well as the 
payment of the workmen. Defendant, in the course of his 
occupation represented the will of his employer, only as to 
the result of his work and not in any respect as to the means 
by which it was accomplished and was, therefore, an inde- 
pendent contractor. Smith vs. State Workmen's Insurance 
Fund, 262 Pa^, 286. Claimant, therefore, could not look to 
Peerless Sand Company for compensation. As to the rela- 
tionship between L. J. Busch and deceased, the testimony 
shows that, at most, Busch merely procured Edds as an 
employee of defendant, but even if Edds were in the employ 
of Busch, defendant's liability for compensation is not af- 
fected under the admitted facts. Section 302b, Act of June 
2, 1915, P. L. 736. 

This appeal was taken by defendant's insurance carrier. 
From this fact we may infer that a premium was paid by 
defendant and that the insurance carrier assumed the haz- 
ard of injuries and resulting compensation in the operation 
of the sand pit. It being admitted that the injury occurred 
there, we feel that moral force is also lacking in the conten- 
tion that the carrier is not liable for this compensation. 
This inference is not important and has no bearing on tiie 
case except to some extent to justify the attitude of defend- 
ant and to free him from the suspicion of collusion. 

And now, to-i^it, October 31, 1921, the exceptions to 
the awafd of the Workmen's Compensation Board are dis- 
missed, the award is affirmed and judgment is directed to 
be entered for claimant against the defendant in the sum 
of $3093.14, payable in accordance with the terms of the 
award. 
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STEINER V. CENTRAL TRUST & TITLE CO. 

Landlord and tenant — Equity — Jurisdiction — ^Act of 
1863 P. L. (1864) 1125. 

A possessory action brought under the landlord snd tenant act 
of 1863 P. L. (1864) 1126, before a justice of the peace involving the 
application of an amendment to the Federal Constitution and a Fed- 
eral statute, as yet unconstrucd by the courts, raises an intricate 
question of law and equity has jurisdiction to restrain the proceeding. 

When a court of equity once obtains rightful jurisdiction oi a sub- 
ject it will comprelhend witlun its grasp and decide all matters nec- 
essary to enable it to make a full and final determination of the con- 
troversy, but the right to intervene and restrain an action at law does 
not of itself give jurisdiction to a court of equity ov«r the subject 
matter in dispute. In order that jurisdiction may attach some pbase 
of the subject matter must be cognizable in equity. 

Rule to dissolve injunction. No. 5 February Term, 1921. 
C. P. Erie County in Equity. 

Brooks, English & Quinn for Plaintiff. 

C. A. Mertens and W, J. Young, for Defendants. 

HIRT, J., November 28, 1921. 

This case is before the Court on bill, answer, replica- 
tion and testimony. 

From the testimony taken on the motion to dissolve 
the injunction, by agreement of counsel, constituting all of 
the testimony for consideration of the Court on final hear- 
ing, and from the agreed facts, we find the following: 

FINDINGS OF FACT 

1. Fred J. Steiner, complainant, is in possession and 
occupies the premises known as No. 1729 Sta,te St., Erie, 
Pennsylvania, by virtue of a lease in writing from F. F. 
Steiner for the term of ten years from April 1, 1916, which 
lease contains a proviso giving complainant the privilege of 
renting said premises for a further term of five years begin- 
ning April 1. 1926. 

2. On September 18, 1919, the respondent, Central 
Trust and Title Company, a Peimsylvania corporation, be- 
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came the owner of said premises and the asignee of the in- 
terest of F, F. Steiner in the aforesaid lease. 

3. Fred J. Steiner, complainant, has at all times paid 
all rent due and payable under the terms of said lease or 
tendered payment thereof, and has fully performed all of 
the covenants and obh^tions set forth therein. 

4. On prosecution in the District Court of the United 
States for the Western District of Pennsylvania, instituted 
by the government of the United States against complain- 
ant, Fred J. Steiner, charging a violation of the act of Con- 
gress known as the National Prohibition Act, complainant 
did on November 5, 1920, plead guilty to said charge, upon 
which plea of guilty the said District Court duly adjudi- 
cated complainant guilty and entered judgment by sentence 
pronounced on said plea of guilty. 

5. The violation of the National Prohibition Act t» 
which complainant, Fred J. Steiner, did plead guilty in the 
District Court of the. United States, was the sale of two 
glasses of intoxicating liquor on the premises occupied by 
complainant described in the lease referred to in the first 
finding of fact. 

6. On December 1, 1920, the respondent, Central 
Trust and Title Company, served a notice in writing upon 
complainant, Fred J. Steiner, as follows, to-wit: — 

Erie, Pa., December 1, 1920. 

Mr. Fred J. Steiner, 

1729 State Street, 

Erie, Fa. " 

Dear Sir: — ^ > i i i : 

At a meeting of the Board of Directors of the Central 
Trust and Title Company, held last evening, I was directed 
to notify you that under the terms of the so-called Volstead 
Act, your lease for the premises occupied by you now is de- 
clared forfeited. You are hereby notified to vacate the 
premises. 

Will you kindly let me know whether or not it will be 
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necessary to take any legal action? Awaiting your reply by 
return mail, I beg to remain 

Yours respectfully, 

W. J. Young, 
Solicitor for the Central Trust and Title Co. 
7. Respondent, Central Trust and Title Company, in- 
stituted proceedings before Frank J. Bassett, Esq., a, Jus- 
tice of the Peace in the City of Erie, to recover possession 
of the premises from the complainant on account of his 
failure to remove from the premises in accordance with the 
terms of the written notice above set forth. 

DISCUSSION 

On January 12, 1921, a preliminary injunction was is- 
sued in this case, restraining the respondent. Centra] Trust 
and Title Company from prosecuting an action instituted by 
it before a justice of the peace summarily to oust complain- 
ant from the premises, and this injunction was on March 
30, 1921, continued until further order of the Court. The 
propriety of these orders was again questioned a|t the final 
hearing, but on further consideration of Kaufman vs. Lig- 
gett, 209 Pa., 87, and the cases therein cited, we are firmly 
convinced that the Court properly granted and continued 
the injunction. 

The proceeding before the justice of the peace was in- 
stituted under the act of December 14, 1863, P. L. (1864) 
1125. This act has been construed and applied in Kaufman 
vs. Liggett, supra, as follows : 

"The summary remedy provided under the acts of 
1772 and 1863 is not adapted to the determination of 
intricate and delicate questions of law. As the present 
chief justice said in the case just cited (p. 179) 'The 
act was passed in the interests of justice to give against 
tenants who hold over without even color of right af- 
ter the expiration of their terms, a better remedy than 
the old, cumbersome, dilatory and expensive one by ac- 
tion of ejectment.' But as Justice Sterrett sa^d in 
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Davis VS. Davis, 115 Pa., 261, speaking of the provisions 
of the act of 1863 (p. 265), 'It also clearly indicates 
that the legislature in providing a remedy so sumnmry 
that the person in possession may be ousted therefrom 
in a few days, intended to further limit the jurisdiction 
of magistrates and restrict the remedy to plain cases 
of ordinary tenancy.' And further in the same case 
(p. 266) he says, "In view of the fact that the special 
and summary jurisdiction given to justices of the peace 
and magistrates by the act of 1863, and supplements, 
has been so sharply defined by the legislature, a^d lim- 
ited to a class of cases that are of easy solution, it 
would illy become us, even if we had the power to do 
so, to enlarge its scope so as to embrace cases which the 
average justice of the peace or city magistrate is in- 
competent to dispose of." 

"That a court of equity has jurisdiction in a proper 
case to restrain proceedings under the landlord and tenant 
acts of 1772 and 1863 was expressly held in Denny vs. Fron- 
heiser, 207 Pa., 174." Kaufmaji vs. Liggett, supra. On the 
question of jurisdiction in equity to restrain this action 
there remains then, only the inquiry as to whether or not 
the case at bar raises an "intricate and delicate" question of 
law. Phases of the question here involve the application of 
at least one amendment to the Federal constitution as well 
as a Federal statute, as yet unconstrued by the courts on 
the precise question raised. The character of the question 
involved, disregarding other important phases of the case, 
leaves no room for the exercise of discretion ; there was no 
course for the court other than to grant and to continue the 
injunction. 

It would be to the advantage of the parties and con- 
sonant with the spirit of equity in avoiding a multiplicity 
of suits, if in this proceeding we might assume jurisdiction 
of the whole subject matter ajid dispose of the case on its 
merits. And the remaining question involves the extent of 
jurisdiction in equity over the subject matter of the contoo- 
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versy after restraining the action at law. The rule is that 
when a court of equity once obtains rightful jurisdiction of 
a subject, it will comprehend within its grasp and decide all 
matters necessa,ry to enable it to make a full and final deter- 
mination of the controversy. But in order that jurisdictixm 
may attach to incidents of the controversy which, if stand- 
ing alone, are questions for the law side of the court, we ap- 
preh^id that some phase of the subject matter in contro- 
versy must be cognisable in equity. Respondent's cause of 
action t^ainst complainant is wholly a posses'sory action and 
for that reason equity has no jurisdiction. Thomas vs. Ha- 
kill, 131 Pa., 298. And the fact that equity has intervened 
to say that the justice's court is without jurisdiction can- 
not in itself give jurisdiction in equity over the subject mat- 
ter. The controversy must be tried in a suit, in proper 
form, on the law side of the court. 

CONCLUSIONS OF LAW 

1. A possessory action brought under the landlord 
and tenMit act of 1863 P. L.' (1864) 1125, before a justice 
of the peace involving the application of an amendment to 
the Federal constitution and a Federal statute, as yet ua- 
coDstrued by the courts, raises an intricate question of law 
and equity has jurisdiction to restrain the proceeding. 

2. When a court of equity onee obtains riglitful jur- 
isdiction of a subject it will comprehend within its grasp 
and decide all matters necessary to enable it to make a full 
and final determination of the controversy, but the right to 
intervene and restrain an action at law does not of itself 
give jurisdiction to a court of equity over the subject mat- 
ter in dispute. In order that jurisdiction may attach some 
phase of the subject matter must be cognizable in equity. 

3. The injunction should be made permanent. 

And now, to-wit, November 28, 1921, the ProthMiotary 
is directed to enter a decree, nisi, in accordance witfli this 
opinion, to become absolute unless exceptions are filed sec. 
reg. 
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Licenses — Act of May 5, 1921, known as Woner Act — 
Rate of payment. 

The act of May 5, 1921, known as the Woner Act is retrospective 
in ihat it applies to licenses in force at the time of ita enactment, 
but it ia not retroactive in applying a new rate of payment for the 
period tlhat the license had been in force prior to the passage of the 
act. License fees which accrued prior to May 5, 1921, must be paid 
at the rate fixed by prior l^slation. 

Demurrer to Petition for Mandamus — No. 120 Novem- 
ber Term 1921. C. P. Erie County. 

S. Y. Rossiter for Plaintiff. 

C. T. Bryan for Defendant. 

HIRT, J., December 2, 1921. 

Plaintiff on September 28, 1921, presented his petition 
averring that a retail liquor license had been granted to him 
for the year beginning April 1, 1921, and that he had paid 
the County Treasurer at the time of filing his petition, in 
all, the sum of three hundred dollars, which he maintains 
is in full of all license tax and fees due or to become due 
under the acts of assembly for the year ending April 1, 
1922. He asks for a writ of mandamus directed to the 
County Treasurer to compel him to issue to plaintiff a cer- 
tificate and receipt in full for all license taxes and fees for 
the year ending April 1, 1922. 

A demurrer was filed by Millard Davis, County Treas- 
urer and the question raised on the demurrer involves a 
construction of the Act of May 5, 1921, known as the 
Woner Act. 

Under the act of March 29, 1907, P. L. 38, every per- 
son licensed to sell vinous, spirituous, malt or brewed liquor 
in a city of the third class is required to pay a, license tax 
of fifty dollars, and the payment of this tax has not been 
affected by subsequent legislation. 

Under Section 8 of the Woner Act, supra, it is pro- 
vided that persons resident in the cities of the third dass 
licensed to sell vinous, spirituous, malt or brewed liquors 
shall pay for the privilege the sum of $250.00. 
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Section 13 of the same act provides: 

"All licenses in force or granted at the time of 
the approval of this amendment shall remain in foaxe 
until the expiration of the time for which they were 
granted, unless revoked by the court for violation of 
the law, and the installments therefor shall be payable 
as heretofore provided bylaw until the said instalments 
have aggregated the amount of the license fee fixed 
by this amendment" 

Prior to the Act of May 5, 1921, supra, the license fee 
applying to retail liquor dealers in cities in this class was 
at the rate of five hundred dollars per year, payable in 
monthly installments. On May 5, 1921, two installm^ts 
were due from plaintiff at the rate of five hundred dollars 
per year for the months of April and May, and these install- 
ments were paid by plaintiff.lt is obvious that the act of 
May 6, 1921, is retrospective in that it applies to licenses 
in force at the time of its enactment, but in our opinion 
the act is not retroactive in applying the rate of payment 
at $250.00 to the period that the license had already been 
in force prior to the date of the passage of the act. Stated 
simply and applied to this case, it is our opinion that plain- 
tiff is obliged to pay for the year ending April 1, 1922, 
the sum of $50.00, a license tax under the act of 1907, 
supra, and in addition thereto 2-12 of $500.00 and 10-12 
of $250.00, and when an amount has been paid by the holder 
of a retail liquor license aggregating these payments, the 
holder of the licaise is entitled to a certificate and receipt 
in full for the year ending April 1, 1922. 

It appearing that the sum of $300.00 already paid by 
petitioner on the date of filing the petition is less than the 
whole amoant of tax and license fees for the year ending 
April I, 1922, the demurrer must be sustained. 

And now, t»-wit, December 2, 1921, the demurrer filed 
is sustained. It is further ordered that the costs of this 
proceeding be paid by plaintiff. It is further ordered that a 
copy of this opinion and order be certified to the County 
Treasurer. 
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FLEMING VS. ERIE TRUST CO. 

Practise — ^Pleadings — No bill of particulars under the 
Practise Act of 1915. 

Since under the Practice Act a defendant is no lonj^r entitled to 
S bill of particulars, a pleading must contain facts stated ^th. sucii 
particularity as will reasonably inform the defendant of the nature of 
the action and the extent of th« dama^ claimed. Lump chatfres 
diould not be stated vitihout details. 

Demurrer to Amendment to Statement of Claim. No. 
73 May Term 1920, C. P. Erie County. 

C. P. Hewes for Plaintiff. 

Harry L. Moore for Defendant. 

HIRT, J., December 20, 1921. 

A statutory demurrer was filed by defendant to i^aint- 
IfF's amendment to the statement of claim, setting forth 
as grounds therefor two mattes, the first of which is a 
proper subject for demurrer, the second of which more 
properly constitutes grounds for a motion to strike off the 
amendment. 

An amended statement setting forth causes of action 
in addition to those in the original statement and claiming 
damages arising therefrom may be attacked by statutory 
demurrer, for under Section 20 of the Practise Act of 1915 
an affidavit raising a question of law may be filed as a de- 
fense to the whole or any pa^ of plaintiff's claim. But in 
the amended statement there is no allegation that Erie 
Trust Company, as trustee for plaintiff and for Andrews 
Land Company, violated the terms of the agreement on its 
port. The rate of commission to be pa^d Andrews Land 
Company was fixed by the original agreement, and by the 
supplemental agreem^it Andrews Land Company was per- 
mitted to sell lots to any of its individual members or - 
employes. By the terms of the agreement as modified, 
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Andrews La;nd Company would be entitled to commissions 
on lots sold to its employes and there is nothing in the 
allegations of the amendment which fixes liability on de- 
fendant for payment of these commissions. Under ^e 
allegations of the amended statement, Erie Trust Company 
h^ complied literally with the terms of the trust agree- 
ment and no facts are alleged which disclose liability in 
the Erie Trust Company for paying commissions on these 
particular sales at the rate specified in the agreement The 
statement as amended is not self-sustaining as to the new 
matters alleged. Whether or not plaintiff has an action 
against Andrews Land Company for the recovery of com- 
missions, we are not called upon to decide. 

An amendment to a, statement of claim when filed, 
becomes a part of the original statement and if it contain 
allegations of fact on which an additional claim is made, 
those facts must be pleaded concisely and with the par- 
ticularity required in every pleading under Section 6 of 
the Practise Act of 1915. In the amended statement the 
amount of the damage claimed is lumped and in t^is par- 
ticular the amendment is defective. Since under the Prac- 
tice Act a defend^t is no longer entitled to a bill of par- 
ticulars, a pleading must contain facts stated with such 
particularity as will reasonably inform the defendant of the 
nature of the action and the extent of the damage claimed. 
Lump charges should not be stated without details. Moon 
vs. Victor, 34 York, 98. 

Inasmuch as the reason alleged in the second ground 
for demurrer, more properly, might have been assigned as 
ground for a motion to strike off the amendment, we will 
consider the demurrer filed in this ease in effect as a motion 
to strike off rather than sustain the question of law raised 
in the first reason alleged. 

And now, to-wit, December 20, 1921, the amended 
statement of claim is stricken from the record. 
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SCHWARZ VS. SCHWAR2. 

Intestaites—Dower— Act of 1917, P. L. 429— Act of 
1917, P. L. 755. 

When a widow tak«8 against her husband's will, the share allot- 
ted to her uadeir the Act of Jime 7, 1917, P. L. 429, aa lameoded by the 
Act of July 11, 1917. P. L. 766, has the attributes of dower at common 
laiw and this interest caimot be defeated by a mere voluntary mortage 
gfiven by testator in bis lifetime. 

Exception to Opinion of Court — No. 14 September 
Term, 1920, C. P. Erie County in Equity. 

Shreve & Shreve and J. R. Haughney for Plaintiff. 

J. E. Reed and Brooks, English & Quinn for Defendant. 

HIRT, J., December 15, 1921. 

In an opinion filed in the above case on October 21, 
1921, we held that the mortg^e given by August Schwarz 
to Theodore J. Schwarz was volimtary merely and was 
without consideration; that the mortgage is therefore in- 
valid insofar as it will defeat the widow's dower interest 
in the real estate described therein. An exception was filed 
by respondent a^d the argument thereon raises the question 
as to the effect of this conclusion as applied to the mortgage 
in question, 

Barbara Schwarz elected to take against the will of 
her deceased husband, The Act of June 7, 1917, P. L. 403, 
in Section 23 provides "When any person shall die testate, 
leaving a surviving spouse who shall elect to take against 
the will, such surviving spouse shall be entitled to such 
interest in the real and personal estate of the deceased 
spouse as he or she would have been entitled to had the 
testator died intestate." 

Under Section 2 (a) of the Intestate act of June 7, 
1917, P. L. 429, as apiended by the act of July 11, 1917, 
P. L. 755, testator having left him surviving, other kindred, 
but no issue, the widow is entitled to one-half of the real 
estate. Section 3 of the act of June 7, 1917,, supra, pro- 
vides "The shares of the estate directed by this act to 
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be aJlotted to the widow shall be in lieu and full satisfaction 
of her dower at common law »o &ir as relates to land of 
which the husband died seised." The Wills Act of June 
7, 1917, P. L. 403, and the Intestate Act of June 7, 1917, 
P. L. 429, as amended by the a^ct of July 11, 1917, P. L. 
755, are pari materia and they must be construed together. 
Langerwisch's Estate, 47 C. C. 121. 

At the time of the passage of the acts of June 7, 1917, 
supra, Barbara Schwarz had a common law dower interest, 
initiate by reason of her marriage, in the real estate of 
her husband, including the land described in the mortgage 
in question, A widow may take in accordance with the 
will or against it; if she takes against the will she is re- 
stricted by the Wills act, supra, to such interest as she 
would be entitled to had the testator died intestate. She 
has no further choice a^d cannot under the act elect to take 
her common law dower interest instead of the estate pre- 
scribed for her. There is no provision in the Wills act 
as in the act of April 8, 1833, P. L. 249, to the effect "that 
nothing herein contained shall deprive the widow of her 
choice, either of dower or of the estate or property so 
devised or bequeathed", fmd the omission of a similar pro- 
vision is significant. The language "shares of the estate 
directed by this act to be allotted to the widow shall be 
in lieu and full satisfaction of her dower at common law" 
abolishes dower in its common law sense so far as this 
widow is concerned, but in our opinion substitutes in this 
case a statutory dower with the sa^e attributes. 

Ordinarily a husband might defeat the rights of the 
widow other than her common law dower in the same man- 
ner that he could defeat the succession of his heirs, Zil- 
linger vs. Reidenhauer, 6 S. & R. 531 ; and the contingent 
increase over and above the widow's dower interest under 
the Intestate acts was ait the husband's disposition and so 
far as he had disposed of his estate, the contingency never 
happened upon which said rights depended. Lines vs. 
Lines, 142 Pa., 149. But in this case the intestate act in 
question does not provide a contingent increase over and 
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above the widow's dower interest, but on the otfcer hand 
takes away entirely the right of dower in a conunon law 
s^ise and substitutes therefor a If^ger estate. A settle- 
ment is imposed on the widow in terms prescribed for her 
by this act. 

The language of Section 3 of the act of June 7, 1917, 
P. L. 429, following the provision that the interest allotted 
to the widow shall be in lieu of dower, to the effect that 
the widow's "share in lands aliened by the husband in 
his lifetime, wi'Uiout her joining in the conveyance, shall 
be the same as her share in lands of which the husband 
died siezed" clearly indicates that the legislature intended 
t^t the estate of the widow shall be taken as purchaser 
and not as heir and that it shall have the attributes of 
common law dower. And dower at common law could not 
be defea,ted by a mere voluntary mortgage any more than 
it could be defeated by a conveyance by the husband alone. 

This precise question, so far as we have been able to 
find, has never be«i before the courts in this state. Purcell 
vs. Lang, 97 Iowa, 610, 66 N, W. 887, construes a simOar 
statute which goes further tha;n the above acts of assembly 
and provides that "esta,tes of dower and courtesy shall be 
abolished." In that case it appears to have been held that 
the statute merely abolished the use of the words "dower" 
and "curtesy" as descriptive of the enlarged estate. 

From a consideration of the Wills and Intestate acts 
as a Vhole, we are of the opinion that when a widow 
takes against the will, the estate allotted to her in lieu 
of dower has the attributes of common law dower; that 
the ajCt enlarges the estate passing to the widow merely 
and does not change its quality and that the mortgage in 
question is invalid insofar as it will defeat this estate. 

Applying this conclusion, we are of the opinion that 
the mortgage in question was invalid as to on&Jhalf of the 
principal thereof at the time of its execution. 

And now, to-wit, December 15, 1921, the exception 
filed by respondents is dismissed and it is ordered that fbe 



■XnOO^^IC 



in.] ERIE COUNTY LAW JOURNAL 267 

Scbwarz v. Schwarz. 

mortgage recorded in Erie County Mortgage Book 109 at 
page 172 be satisfied of record by the holder thereof to 
the extent of one-half of the principal sum together with 
interest thereon from the date thereof. 



ESTATE OF ELIZABETH MAY, DECEASED. 

Decedents Estates — Claims for services — Written contract 
— Evidence. 

Decedent and claimant, her granddaughter, entered into a WTitt«n 
agreement whereby the claimant was to reside with decedent and re- 
ceive for her services the auni of iifteen dollars per week to be paid 
after the death of decedent. Claimant fulfilled her part of tJie agree- 
ment. Held, that the claim is valid and should be ipaid. 

Claim for services. No. 74 September Term, 1921, O. C. 
Erie County. 

R. T. Marsh for Administrator. 

E. M. Murphy for Claimant. 

CLAEK, P. J. December 9, 1921. 

This case came on for audit October 31st, 1921, when 
it appeared that all parties in interest had m>t received no- 
tice and was continued to November 15th, 1921, at 2 o'clock 
P. M., at which time the hearing was resumed. 

R. T, Marsh, Attorney, represented Thomas Stea4man, 
Administrator c. t. a., of Elizabeth May, deceased, S. S. 
Smith, Administrator of Annie May Smith, deceased, a 
daughter of Elizabeth May. and Eli May, s, son ; the latter 
and Annie May Smith are beneficiaries under the will. 

Mary May Morse, William May, Ora Thompson, Guy 
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Thompson and Glenn Thompson, the remaining ben^ciaf- 
ies were present in person. 

Edward M. Murphy, Attorney, represented Lena 
Morse, the exceptant. 

Elizabeth May died testate December 20th, 1920, and 
on January 3rd, 1921, her will was duly probated Mid Thom- 
as Steadraan appointed Administrator c. t. a. Altered upon 
the discharge of his duties and August 1st, 1921, filed in the 
Register's office his first and final account, which was duly 
advertised and presented to the Orphans' Court September 
12, 1921, for confirmation. 

The Accountant claimed credit for Seven Hundred and 
Fifty-two Dollars and Ninety Cents (752.90) expenditures, 
leaving a balance in his hands of Two Thousand Three Hun- 
dred and Seventy-nine Dollars and Ninety-five Cents 
($2,379.95) for distribution. 

The Administrator presented to the Court a petition 
for distribution and a request was made for a^ audit of the 
account. 

The following exceptions were filed to the account: 
"In Re Estate of Elizabeth May, 



In the Orphans' Court of Erie County, I^mna. 
No. Term 192 . 

Exceptions to Account of Administrator c. t. a. 

Now, to-wit, comes Lena Morse, and files an ex- 
ception to the account of the Administrator c. t. a. in 
the above entitled case for the following reason : 

That she is the granddaughter of Elizabeth May, 
deceased, and that on the 2fith day of July 1920 she 
entered into an agreement with Elizabeth May, a, copy 
of whidi is hereto attached and marked "Exhibit A" 
and made a part hereof. 

That the said Lena Morse is entitled to the sum of 
three hundred fifteen dollars ($815.00) for care and 
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maintenance of her {rrandmolflier, EihabtAh May, de- 



"Diat the above m^itiioned care and maintenance 
to her grandmother was performed in pursuance to an 
agreement marked "Exhibit A" and sudi care and 
mainteaianoe was commenced on the 9tii day of May 
1920 and continued until the 24th day of September 
1920. 

That the compensation to be paid under said agree- 
ment was fixed at fifteen dollars (¥15.00) per week. 

WHEREFORE, the petiti<mer respectfully re- 
guests your Honorable Court to fix ^ hearing to deter- 
mine the amount of money earned and due your {>eti- 
ti(mer. 

And i^e will ever pray, etc. 

(Signed) Lena Mouse. 
Erie County SS 

Lena Morse, being duly sworn, according to law, 
deposes and says that the facts set fortti in the forego- 
ing Exertions to Account are true and correct. 

(Signed) L»m Morse. 
Sworn to a^d subecribed before me this 15th day 
of Novanber A. D. 1921. 

(Signed) FI<H*ence Schumann, 
Notary Public. 
In addition to the credits and debits set forth in the 
account, there were three unpaid claims for consideration. 
First, t3iat of Dr. J. W. Sdimelter fen- professional ser- 
vices rendered to Elizabeth May, the decedent, amounting 
to Thirty-two Dollars and Sixty Cents ($32.60) , which had 
not been presented to the Administrajtor c. t. a. before he 
filed his first and final account, who being sworn testified 
thait ft ought to be paid ; thwe was not anyone contesting 
this and the claim is allowed. 

T^e second bill was that of Alice Shields, a copy of 
which is as follows : 
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Erie, Penna. 
Jan. 27, 1921. 
Mr. "nios. Steadman, 
Edinboro, Petma. 
Dear Sir: 

I am sending: bill for services rendered to Mrs. May, 
from Nov. 7th to Dec. 21st. 

6 wka 15,00 per week. $ 90.00 

2 das 2.15 per day $ 4.30 

2 das. 2.15 per day $ 94.30 

Deducted for little girl's board ? 31.42 

Total due $ 62.88 

Very truly yours, 
(Signed) Mrs. Alice Shields 
15 W. 7th St., Erie, Pa. 

The Administrator refused to pay this bill, discussed 
it with her and reminded her that there was a bargain made 
that she was to receive three dollars a week and her child's 
board and that Mrs. Shields did not deny IStiis, but said it 
was worth more. 

There was very little testimony given concerning this 
cl^m, the Administrator testified that three dollars a week 
and board of the child should be paid and there was not any 
objection to this. The exact value of the child's board is im- 
material in arriving at what should be imid Mrs. Shields. 
Three dollars per week for six weeks and two days amounts 
to Eighteen Dollars and Eig^ty-^even cents and the same 
is allowed. 

Third, the claim of Lena Morse of three hundred and 
fifteen dollars for taking care of and nursing Elizabeth May 
from May 9tlh, 1920, to September 24th, 1920, at the rate of 
fifteeai dollars per week in accordaiKe with the terms of a 
written contract entered into by and between Lena Morse, 
the clajmant, and Elizabeth May. The Administrator c. t. 
a. refused to pay this bill. 

Tlie evidence discloses the following facts : 

Lena Morse is a granddaughter of ElizabetSi May, that 
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Lena Morse is married and her name is now Ijena Sulinger, 
that prior to the time when her services were rendered she 
wa^ hving out of the city of Erie, ihat her grandmother, 
Elizabeth May sent for her, that she rendered the service 
claimed, that Elizabeth May lived at 2911 Peach Street, 
Erie, Pa., that there was not any person living with her ex- 
cept the claimant, that towaj-d the latter part of September, 
1920, ^e was taken away from her home to the country, 
that she did not want to go, cried bitterly and that the 
claimant was deliberately put out notwithstanding the 
grandmother preferred to live in her own home and have 
Lena with her, that Elizabeth May was aged and feeble and 
needed care, that her husband had been dead for many 
years, that for some years prior to 1920, Lena Morse lived 
with her grandmother, that the contract was entered into 
between Lena Morse and Elizabeth May, duly signed by 
them and witnessed, that the execution of this contract was 
proven by Elizabeth Wenger, one of the subscribing wit- 
nesses, who was a, next-door neighbor. A copy of the con- 
tract follows : 

THIS AGREEMENT made and concluded this 
26th day of July A. D. 1920 by and between Lena 
Morse, of ■the city of Erie, Pennsylvania, party of the 
first part, 

AND 
ELIZABETH MAY, of the same place, party of tiie 
second part. 
WITNESSETH: 

WHEREAS the said Lena Morse ha,8 from the ninth 
day of May 1920 been taking care of and nursing the 
party of the second part, and the party of the second 
part hereby promises to make provision for the said 
I/ena Morse, not only as to compensation for pa^t ser- 
vices, but also for services to be rendered in the future; 
NOW, THEREFORE, the said Lena Morse for the con- 
sideration hereinafter mentioned^ does hereby covenant 
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and agree to and witfa the said Elizabeth May in man- 
ner following to-wit: 

Th^t she, the said heaa Morse, from the date here- 
of shall and will reside at the residence of the said sec- 
ond party at No. 2911 Peach Street, Erie, Pennsylvania, 
or at any other place in Erie County, Pennsylvania, 
second party may see fit to so reside, and give such 
care and attention to said second party as she may be 
able to give. 

Party of the first part shall receive for her ser- 
vices the sum of fifteen dollars ($15.00) each and every, 
week beginning May 9, 1920, and continuing until such 
time as either party hereto may desire to withdraw 
from the terms of this contract 

Party of the second part shall furnish said first 
party with pn^per food and lodging during the contin- 
uimce of this agreement. 

First party agrees to well and truly serve party of 
the second part to the best of her ability. 

Party of the second part agrees that the compen- 
sation agreed upon herein is to be paid to said first 
party only after and upon the death of the said second 
party and from her estato. 

IN WITNESS WHEREOF the parties hereto have 
hereunto set their hands and seals the day and year 
first above written. 

(Signed) Lena Morse (L. S.) 

her 
(Signed) Elizabeth X May (L. S.) 
marie 
Signed, sealed and delivered in 
the fff<esence of 

Mrs. H. J. Greene 

Elizabeth Wenger 
There was not uiy evid^ice offered tending to invali- 
date the contraot. 

Objection was made to t^e competency of the claimant 
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to testify, being a survivins: party to a contract, the other 
party beins dead, and that objection was sustained. 

The execution of the contract was proved, offered in 
evidence and admitted. 

It was objected to "as being unjust and exorbitant, 
the claimant bdng a near relative of the decedent, and the 
home of ihe decedent being her home ; and objects to the con- 
tract that was offered in evidence in support of this claim, 
for the reason that the execution liiereof was obtained by 
fraud, and that Mrs. May was not in a mental condition at 
that time, to majce a contract. Further objects to the claim 
for the reason that it being for weekly wages, the wages are 
presumed to have been paid weekly, as earned. Also, that 
the claim as presented is not in accordance with the con- 
tract offered in evidence, as tlhey a;re claiming a larger 
amount than the contract would disclose to be due." 

The objection that file execution of the contract was 
obtained by fraud and that Mrs. May was not in a ment.J 
condition at tbat time to make a contract was not supported 
by any evidence whatever. 

As to the objections that f^e claim is unjust and exor- 
bitant because claimant was a near relative of decedent and 
made her home wif^ decedent, the questions to be deter- 
mined are — ^Were the contracting parties comi^terat to make 
a contract, did ihey do so and were the services rendered ?— 
and they are answered affirmatively. The terms and condi- 
tions of that contract were matters entirely within the con- 
trol of the parties thereto and under the evidence here not 
subject to be altered and the stipulated comp^isaticm to be 
reduced and especially by the opinions of those beneficiaries 
whose share in the estate would be increased by sudi re- 
duction. 

The contract clearly proven, the fiimily relation may be 
disregarded. 

The presumption of weekly, regular periodical pay- 
ments of wages is eliminated by the very terms of the con- 
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tr^ot, wherein it is stated payment Is not to be paid until 
a£Ux the death of Elizabeth May Mid from her estate. 

A reason for deferred payment may be due to the lim- 
ited income of Elizabeth May, viz., rents from one house in 
which she had only a life interest, and the income from a 
farm after paying expenses. 

Many controversies have arisen in court relating to 
claims against dead men's estates and especially to those 
made by a blood relative to the decedent for care, nursing 
and attention. 

The authorities hold that claims of this character 
should be supported by stronger evidence than indefinite ad- 
missions to third persons, they should be closely scrutinized 
and are subject to just suspicion. 

And numerous cases may be cited to the effect that a 
claim for care and nursing made by a relative living in de- 
cedent's home cannot be sustained by loose declarations ; a 
contract is necessary. 

In the case under consideration a demand for payment 
in decedent's lifetime was not necessary, for the reason that 
payment was to be made after her death, as appears by the 
contract itself, which is not supported by loose declaratioi^, 
but by positive proof. 

"In all cases except that of parent and child there must 
be evidence beyond the relationship that the creation of no 
debt was intended." Curry vs. Curry, 114 Pa, 367. 

Failure to recover in the courts for claims similar to the 
one presented here was because of the lack of contract, but 
not solely on the ground of relationship. 

The decisions do not hold that relatives cannot contract 
for care and nursing, Ihat would not be humane or reason- 
able — if they do contract it will be enforced, 

"If, in any given case, a child expects to be paid for filial 
services to an infirm parent, let him conform to the la,w and 
enter into a specific and definite contract with the parent, 
during the parent's life, fixing the character of the service 
and determining positively the fact that compensation is to 
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be paid for it. When this is done the courts will see that 
the contract is enforced." Henry Ulrich et al. vs. Henry 
L. Amokl. 120 P^., 170. 

In the present case tiiere was a written, expressed and 
proven contract and payment under its terms refused by the 
Administrator c t. a. 

From the facts and the judicial decisions governing 
similar claims there seems to be but one conclusion and that 
is, that the claim of Lena Morse, the exceptant, is valid. 

The Administrator is authorized and directed to make 
the following payments out of the balance in his hands to 

Dr. J. W. Schmelter, Thirty-two Dollars ($32.00.) 

Alice Shields, Eighteen Dollars and eighty-seven cents 
(?18.87.) 

Lena Morse, now Lena Seelinger, Exceptant, Three 
Hundred and Fifteen Dollars ($315.00.) 
and the costs from the estate. 

And to distribute the remainder of the amount in his 
hands according to the terms of the will, regard being had 
to any tax that may be due from the legacies. 

Deduct from the balance for distribution to the legatees 
$250.00 in favor of Mary Morse as provided in the codicil. 

Divide the balance mto five equal parts. 

One part for Mary Morse, alias Mary May Morse. 

One part for S. S. Smith, Administrator of Annie May 
Smith, who died after the testatrix's decease. 

One part for Eli May. 

From the other remaining part deduct fifty dollars for 
payment of a head stone for Lizzie May Thompson, grand- 
mother of Ora Thompson, Guy Thompson and Glenn Thomp- 
son and divide l^e balfmce equally between them, one-third 
to each. 

Unless exceptions are filed or an appeal taken Sec. Reg. 
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ATLANTIC REPINING CO. V, LAKE SHORE ICE 
CREAM CO. 

New Trial — Off -set or Counter Claim — ^Damages — Con- 
tributory Negligence. 



the injury and can not recover damages reeulting; after such knowl- 
edge. 

The danta^es recoverable in any case must be susceptible of as- 
certainment with reasonable degree of certainty, or as the rule ia 
sometitnee stated, must be certain both in their nature and in respect 
to the causes from which they proceed. 

Rule for new trial, No. 169 September Term, 1920. 
C. P. Erie County. 

Brooks, English & Quinn for Plaintiff. 

J. M. Sherwin & W. S. Carroll for Defendant. 

HIRT, J., January 6, 1922. 

This is an action in assumpsit to recover $501.49 for 
oils and gasoline sold and delivered to defendant. Defend- 
ant does not deny the validity of this account, but claims 
that plaintiff is indebted to it by reason of a counterclaim 
in excess of the amount claimed by plaintiff. On the triial 
of the case the following facts were developed by defend- 
ant's testimony; 

Defendant operates a refrigerating plant with a capac- 
ity of 70 tons of ice per day. In the operation of this 
plant oil is used through a vacuum system for the lubrica- 
tion of the compressors. For efficient operation the oil 
must be of a quality peculiarly adapted to use in refrigerat- 
ing plants. On July 9, 1919, a, salesnlan of plaintiff com- 
pany represented to defendant's superintendent "that At- 
lantic Refining Company has special laboratories for 
preparing oils for special purposes and they made a special 
oil for our ice machine which is adapted for refrigeration 
and will take care of our refrigerating." Relying on the 
representations of defendant's salesman, plaintiff on July 



■,Goo<^lc 



ni.] EEIE COUNTY LAW JOURNAL 267 

Atlantic BefininK Co. v. Lake Shore Ice Cream Co. 

9, 1919, ordered fifty gallons of Polar Ice Machine Oil and 
this oil was put into use in the refrigerating system on 
tiie same day. It was not adapted to the uses represented 
by plaintiff. The head pressure normally from the ma- 
chines to condensing coils is about 160 poimds and by 
reason of the use of l^is oil, the pressure rose to nearly 
300 pounds. This high pressure is dangerous and could be 
controlled, and then only imperfectly, by iAie induction of 
large quantities of water into IJie cooling apparatus around 
the coils. Normally some foreign gases accumulate in 
ttie system, requiring purging about once a month, but 
by reason of the use of this oil, the foreign gases accumu- 
lated so rapidly that it wajs necessary to purge the system 
daily. Normally the valves require cleaning about once 
a month, but by reason of the use of this oil, carbon was 
deposited on the valves, preventing them from closing 
properly and requiring frequent cleaning and grinding. 
This oil w>as used in >tjhe pla^it from July 9, 1919, to Sep- 
tember, 1919, Mid during this period by reason of the 
high pressures, the frequent purging and the deposit of car- 
bon on the valves, it was necessary to shut down the plant 
frequently, resulting in loss of refrigeration; large quantities 
of water were used in attempting to bring down the tem- 
perature and pressure, addition^d la^r was required to 
operaite the plant and quantities of amnronia were lost by 
reason of l^e frequent purging and the cleaning of the 
valves and resulted in a;i additional expense to defendant. 
In August, 1919, a representative of plaintiff company 
inspected the plant and according to defendant's superin- 
taident said "This oil is wrong. I will send you over some 
oil that is right and I will take this oil back and have it 
analyzed." The testimony of defendant's raigineer in 
charge of the plant gives a different version of the state- 
ment made by plaintiffs representative. He testified that 
Mr. Price said "This oil is wrong that you are using. It 
is making you the trouble. I will send you some other oil 
over and we will try that and see what it will do. I think 
we can ovwcome the troub'e you are having", and on 
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cross-examination "He did not guarantee that the oil would 
fill the bill." After this conversation another grade of 
oil, called "Red Engine OH", was delivered and put in the 
system in September, 1919, but the result was the same. 
The high pressures continued and necessitated the use of 
large quantities of water, frequent purging was also neces- 
sary and tfhe valves required frequent cleaning. The use 
of "Red Engine Oil" was discontinued on September 20, 
when another grade of oil was used and thereafter the 
system functioned normally. 

Defendant proved its damages over plaintiff's objection 
as follows: Water at a cost to defendant of $282.83 was 
used by defendant during the period of July 1, 1919, to 
December 31, 1919, in excess of that used for the siame ■ 
period in 1920, when the system was functioning normally. 
A loss called "loss in refrigeration" of 622*4 hours at 44.4c, 
amounting to $276.39, was also claimed and was similarly 
proven over objection. The plant was run 6221/2 hours 
more in the period from July 1, 1919, to December 31, 
1919, than in the same period in 1920. Loss of 677 pounds 
of ammonia at 31c, a^nounting to $289. 87, was also claimed 
and tfhe loss proven over objection by comparing the actual 
amount of ammonia in pounds used from July 1, 1919, to 
December 31, 1919, with the same period in 1920. In an- 
other part of the testimony the loss of ammonia was stated 
as $52.39 as shown by comparison of the period from July 
7, to October 31, 1919, wi-th the s^ne period in 1920. Ex- 
tra labor was claimed in the sum of $122.00 and in another 
part of plaintiff's testimony this claim was stated at $60.00. 
$40.85 was claimed for cleaning valves. Electricity was 
used from July 1 to October 31, 1919, at a cost of $284.51 
in excess of the amount used during a like period in 1920. 

We allowed the testimony showing a comparison of 
costs of operation for the period from July through De- 
cember, 1919, with the similar period in 1920 as evidence 
of the damages, over plaintiff's objection, on the theory 
that the sajne equipment can be operated at the same cost 
' under like conditions. If all conditions were the same with 
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the exception of the oil used, lihe difference in cost of opera- 
tion migrht be Charged to the inferior oO. But viewing- 
the testimony in the light most favorable to the defendant, 
we are convinced that like conditions did not obtain during 
the periods used for a>mparisoin and considering defend- 
ant's testimony aa a whole, we do not wonder that the 
jury was unable to agree on a verdict. From the character 
of the testamcHiy any verdict recognizing the countefclaim 
of defendant could be founded on nothing more substantial 
than a guess. The difficulty is not in determining that 
defendant suffered damage, but in determining what part 
of the damage is chargesible to plaintiff and in measuring 
that damage from the evidence. 

Whatever might be said of the item called "loss of re- 
frigeration" would apply to a greater or less degree to the 
other elements of damage daimed. Defendant opera,ted its 
plant 6221^ hours from July 1, 1919, to December 31, 1919, 
more than during the same period in 1920, not to produce 
the same results that were produced in the period in 1920, 
but to take care of the demands of the business in 1919. 
The two years were not identical in the production required. 
Different conditions prevailed; the character of the differ- 
ent products of defendant varied (p. 27). This same ob- 
jection is valid against the items for ammonia., loss and 
the item for additional cost of electricity. The testimony 
as to the claim for ammonia proves this fact. Ammonia 
valued at $209.87 was used during the period from July 1 
to December 31, 1919, over a similar period in 1920 (p.60) ; 
but from the period July 7 to October 31, the period, ac- 
cording to plaintiff's theory of the case, .during which the 
offending oil was in the system, ammonia valued at only 
$52.89 was used in 1919 in excess of the amount during 
the similar period in 1920. So also, with respect to a 
comparison of the amounts of water consumed during the 
two periods, there were elements which made the com- 
parison entirely unreliajjie as a mKisure of damage charge- 
able to the use of improper oil. The summer of 1920 was 
unusu^ly cool, the summer of 1919 was hot (p. 56), The 
higher the temperature, the more water must be used 
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(p. 54) ; <M\sr causes may result in hig^ temperatures and 
tile necessity for the use of more water (p. 58 and 83). 
With respect to the other items of iAie damagre claimed, 
no definite proof was submitted; •Gie daiia for extra labor 
was admittedly an estimate (p. Ill and 129) ; no record 
was kept (p. 61). 

But even if conditions were the same during the per- 
iods compared in the testimony, we are convinced tOiat 
these comparisons were inadmissable. The periods com- 
pared were the six months period in eadi year, beginning 
July 1. In no event, uncter the testimony, could plaintiff 
be held for a loss from the use of this oil for so long a 
period even if there were a warranty. Louis Smith was 
ttie diief engineer continuoudy in charge of defendant's 
plmit He knew that oil must be adapted to use in a re- 
frigerating plant (p. 86) in order that the plant may 
function; he put the offending oil into the cylinders and 
in the latter part of July he knew that the oil was inferior 
and was not adapted for the purpose (p. 89) and yet vnlh 
this knowledge, continued to use this oil until the firat 
part of September (p. 90). It was in August that the 
first difficulty resulted from the use of t^s oil (p. 82). 
So also, this engineer knew within three days that the 
second lot of oil furnished in September was not adapted 
to their needs and yet used it until September 80 (p. 91). 
Assuming Uia,t the testimony will support the cwiclusion 
that the oils furnished in July and in September were 
warranted as to fitness for use in tJhis particular machinery, 
the defendant cannot collect damages resulting after knowl- 
edge that the oil was not as warranted. If the defendant 
used the oil after knowledge that it was inferior in quality 
and not adapted to the use as warranted by plaintiff, de- 
fendant thereby contributed to thje damage resulting after 
such kiTOwledge and cannot recover. MoCormick Co. vs. 
Nicholson, 17 Pa. Sup. 188. Under defendant's testimony 
the damages must be limited to the periods covered by 
the use of this oil prior to knowledge of its inferior quality. 
This period ended i? July, 1919, before any damagie re- 
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sultied, as to the first lot of oil. As to the second lot, the 
dam^e is limited to three days in September. As evi- 
dence of this loss the comparisons made by defendant's 
witnesses are valueless. 

A re4ri'al of this case could serve no good purpose. 
Defendant's witsiesses say that the only method availatde 
to ttiem to prove their damage is by this comparison (p. 26 
and 37). On a re-trial the damage to defendant could not 
be proven by competent evidence with certainty sufficient 
to support a verdict. The damages recoverable in any 
case must be susceptible of ascertainment with a reason- 
able degree of certainty, or as the rule is sometimes stated, 
must be certain both in their nature and in respect to the 
causes from which they proceed. Therefore uncertain, 
contingent or speculative damages cannot be recovered, 
either in actions ex oontraotu or actions ex delicto. 8 R. C. 
L. 438, Par. 12; Miller vs. Wilkes-Barre Gas Co., 206 Pa., 
254. 

The rule granted March 15, 1921, on plaintiff's motion 
for judgment on, the whole record is now, to-wit, January 
6, 1922, ma^e absolute and the Prothonotary is directed 
to enter judgment for the plaintiff in the sum of $501.49 
with interest from November 22, 1919. 



ZELL V .ERIE BRONZE CO. 

Actions — ^Trusts — Suit brought by trustee in his own 
name. 



Rule for judgment. No. 79 May Term, 1921. C. : 
Erie County. 

Brooks, Engli^ & Quinn for Plaintiff. 
Gunnison, Fish, Gifford & Chapin for Defendant. 
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Zell T. Erie Bronze Co. 
HIRT, J., December 23, 1921. 

This is 8; rule for judgment for want of a sufficient 
affidavit of defense in an action to collect royalties on a 
patent under a shop licemse. 

There is no dispute as to the terms of the license 
agreiement, nor as to the amount due thereunder for the 
period set forth in the statement of daim. The sole de- 
fense to payment is the averment in the affidavit of de- 
fense that plaintiff is the owner of a ZOfo interest, wJy, 
in the patent, and that he holds a 70% interest therein 
in trust for other persons named in the assignment of 
the patent who have not been joined as parties plaintiff. 

Whether or not plaintiff can maintain this action 
in his own name alone, is the sole question involved. 

It is admitted that, by the terms of the contract 
constituting the shop license, it was agreed that royalties 
to become due thereunder should be payable to idaintiff. 
Thfi patent was assigned to plaintiff and the assignment 
itself contemplates the payment of any royalties and li- 
censes to him, though ^so providing .for the division 
thereof by him among the parties entitled thereto according 
to their stipulated interests. It would seem from the terms 
of the licMise agreement as well as of the assignmrait of 
the pa,tent, that suit has been properly brought in the 
name of the plaintiff ^Uome inasmuch as he, according to 
the terms of this agreement and assignment, is aititJed 
to receive the royalties. In any event we are of the 
opinion that on the authority of Pennsylvania Railroad vs. 
Duncan, 111 Pa^, 352, this action has been properly brought 
The principle is there stated as follows: "where the legal 
estate is vested in a trustee, all actions at law which 
affect the trust must be brought in his name." 

The rule for judgment for want of a sufficient affi- 
davit of defense entered on July 29, 1921, is now, December 
23, 1921, made absolute and the Prothonotajy is directed 
to enter judgment for the plaintiff and against the de- 
fendant in the sum of $1125.63, together with interest 
thereon from November 15, 1919. 
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ESTATE OF C W. CROSS, DECEASED 

Orphans' Court — Is&tie devisavit vel non — ^Verdict 
of Jury— Act of June 7, 1917, P. L. 363, Sec. 21— Act of 
June 7, 1917, P. L; 424— Act of March 29, 1832, P. L. 206, 
Sec 55. 

In paragrapK "A" of Section 21 of the Act of June 7, A. D., 1917, 
P. L. 363, known as the "Orphans' Court Act", the Orphans' Court 
has a right to send tui issue to the Court of Common Pleaa for the 
trial «f facts by Jury. The distinction between para^aphs "A" and 
"B" of this section is that one provides for the voluntary action of the 
Orphans' Court and the other for the involuntary action of the Orph- 
ans' Court Paragraph "B" provides that a party may have the ques- 
tion of fact which arises determined by the verdict of a juiy and he 
will be bound by it. This paragraph is for the benefit of the Btigants; 
paragraph "A" is for the benefit of the Court. 

When under paragraph "A" of Sec. 21 of the Act of June 7, A. 
D., 1917, P. L. 363, the Orphans' Court aends an issue to the Court of 
Common Pleas of the same County for the trial of facta by a jury, the 
verdict of the jury i« not conclusive upon the Orphans' Court, but 
merely suggestive or advisory. 

Rule to set aside verdict. No. 205 September Term, 
1919. C. P. Erie County. 

Marsh, Eaton & Baur for proponent. 

Milloy & Gilaon and L. E. Torry for Administrator. 

McCORMICK, P. J., 25th Judicial District Specially 
Presiding, October 24, 1920. 

C. W. Cross, also known as Will Cross, a resident of 
the township of Conneaut, in Erie County, died on the 
Twaity-eighth day of January, 1919. Letters of Admin- 
istration upon his estate were issued to L. E. Torry, Esq. 
On March 10, 1919, Jay Cole presented his petition to the 
Register of Wills alleging that the last Will and Testament 
of C. W. Cross had been found and praying that it would 
be admitted to probate, and that Letters Testanawttary be 
granted upon it. 

On Maroh 17, 1919, the Register of Wills certified 
the records to *he Orphians' Court in accordance wiUi tiie 
provisions of Sec. 19 of lAie Act of Assembly i^^roved 
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June 7, 1917, P. L. 424, for the determimbtion of said 
Court of certain disputable and difficult matters arisinsr 
therpin. The Orphans' Court directed an action to be en- 
tered upon the records of the Court of Common Ple^s of 
Erie County to try the said matters in dispute. The jury 
rendered a verdict for the plaintiff, whereupon the de- 
fendants moved for a new triaJ. Before the ar^umrait for 
a new trial, >the defendant moved the Court to set aside the 
verdict for the reason that the issue was granted by the 
Court up<m it's own motion without a request therefor, 
and a^ moved the Court to proceed to a determination 
of t^e case nunc pro tunc as of June 16, 1919. 

In piUTsuance of said motion, a rule was granted to 
which l^e plaintiffs ffled an answer. Upon the argument 
.of this rule, two questions arose: 

First, — ^Had the Orphans' Court any power or au-Hior- 
ity on it's own motion to direct a precept to 14ie Court 
of Common Pleas for an issue to determine the facts in 
dispute? 

Second, — ^Is the finding of the Jury binding upon the 
Orphans* Court? 
Section 21 of the Act of tiie 7th day of June, A. D. 
1917, P. L. 363, known as the "Orphans' Court Act", pro- 
vides as follows: 

Par. A. "The Orphans' Court shall have the pow- 
er to send an issue to the Court of Ccnnmon Pleas of 
the same county, for the trial of facts by Jury, when- 
ever they shall deem it expedient so to do." 

Par. B. "Whenever a, dispute upon a matter of 
fact arises before any Orphans' Court on appeal from 
any Register of Wills by certification, the said Court 
shall, at the request of either party, direct a precept 
for an issue to the Court of Common Pleas of the 
county for the trial thereof, which, in the case of 
an issue devisavit vel non, shall be subst^itially in the 

following form _- And the facta established 

by the verdict returned shidl not be re-examined in 
any. appeal". ; 
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The argument of the petitioner is that pa;ragrraph A 
appWes to all issues which may arise in ttie Court except 
those which are described in paragraph B, and that disputes 
upom maitter of fact arising on removal from the Register 
of Wills by certification may be certified to the Common 
' Pleas <mly as provided for in paragraidi B. 

We do not agree with the conclusion of the peti- 
titmer. In our judgment under paragraph A of this 
section the Orphans' Court has . a right to send 
any issue to the Court of Common Pleas for 
the trial of facts by jury. The distinction be- 
tween paragraphs A and B is that one provides for the vol- 
ui^ry action of the Orphans' Court, and the other for 
the involuntary action of the Orphans' Court. Pa?:^graph 
B provides that a party may have the question of fact 
which arises determined by the verdict of a jury, and he 
will be bound by it. This paragraph is for the b^ieftt of 
the litigant; paragraph A is for the benefit of the Court. 
Fleming's Esta:te, 265 Pa. 416; 
Byerley's Estate, 258 Pa. 412, 

do wot afford preqedents for the contention of the petitioner 
in this case. In fact the Byerley Estate case seems to 
be rather a precedent for what the Orphans' Court did in 
the instant case. The Orphans' Court did not intend that 
ihfi verdict of the jury should be conclusive upon it, but 
merely suggestive and that finally its decree would rest 
upon it's own findings of fact sustained by the evidence 
taken before it. 

There seems to be no dispute between Ihe parties 
as to the disposition of the second proposition. Section 21, 
paragraph A of the Orphans' Court Act of 1917 is in the 
same phraseology as ihe Act of March 29, 1832, P. L. 208, 
section 55. Under this laittCT act it has been decided a 
numbier of times tihat the vordict of the jury is simply 
advisory. 

Green vs. Mills, 103 Pa. 22; 

'niompaon's Appeal, 103 Pa. 603 
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In Kate's Estate, 148 Pa. 471, ttie Supmne Ckiurt 
in discussing; section 55 of the Act of Mar* 29, 1832, P. L. 
206, says: 

"This act merely confers upon the OnAians' Court 
the power which had been exercised by a Chancellor to 
direct an issue to the Common Pleas to determine a 
particular queetion of fact as to which he fdt a doubt. 
The verdict of a, jury in such case was for the purpose 
of enJig'htening ,'his conscience as to the fact in ques- 
tion. He was not bound to accept the verdict of Mie 
jury, on the contrary might reject it unless satisfied 
that it was right. It has never been hcJd that a 
Chancellor was boond to send such issue to a jury 
unless he deemed it essential to a proper disposition 
of the case, bi otber words it was a matter of dis- 
cretion. The same rule applies to the On^ians' Court 
under the Act of AssemMy above recited." 
We therefor conclude th^t the verdict of the jury 
in tMs case is merely advisory. In pursuance of tiiese 
conclusions, the rule of March 9, 1920 is discharged and 
an exception is noted and bUl sealed for the defendants. 

Sitting as a Court of Common Pleas it is necessary 
for us now to dispose of the motion for a new trial. We 
will hear the argument uiwn this motion at apy time con- 
venient for Counsel. 



GILKINSON'S ESTATE 

Decedents Estates — Disputed question of fact — Joint 
bank accounts— Issue to the Common Pleas. 

If it be claimed that testator owned other property whidi 
eiOier came or should have come into the hands of the accountant 
the burden is npon the party so claiming to show first of all that 
the omitted property was the property of the teatator. 

Where l^ia is denied and a claim of cnvnership in i 
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GiUinacn's Estate. 

Mt uf, mtty not ttie Court inqnire as to tjie fact in issue? Wifihin 
certain limits, unquestionably it may. If at testator's death Hm 
property is shown to have been in hia possession, or if for any other 
reason it was presiunqitively his, a mere denial of its ownership 
will ntft oust the Court of its jurisdiction, but the Court may pro- 
ceed with the investigation so as to inform itself whether tbe draiial 
is made in good faith and a substantial dispute exists. 

Petition for correction of inventory, No. 1T7 May 
Term, 1921. O. C. Erie County. 

Marsh, Elation & Baur for Petitioner. . 

Robert J. Firman for the Executor. 

CLARK, P. J., January 13, 1922. 

August 29th, 1921, a petition was prearaited to Coart 
on behalf of Martha, Murphy, one of the legatees named in 
the will of Jane M. Gilkinson, alleging the inventory filed 
by the executor, John E. Buys, was erroneous and incorrect 
in that it did not include cash of $1,100.00 in t!he Erie 
Trust Company and a debt of executor to estate of Jane 
M. Gilkinson, deceased, of $250.00 with interest thereon 
from June, 1917, and was deflective in some other matters 
which have since been waived and asked for a rule to 
show cause why the inventory filed should not be set 
aside and a corrected one set fortii in the petition substitu- 
ted and these two amounts to be included. 

Rule granted returnable the second Monday of Sep- 
tember, 1921. 

On September 9th, 1921, the executor. John E. Buys, 
filed in Court an answer alleging the inventory wa^ correct^ 
full and complete, and denied that it was erroneous and 
incorrect. 

Novemb^ 29th, 1921, the case came on for hearing. 

Jane M. Gilkinaon died testate April 21, 1921, 
eighty-seven years old. 

April 4, 1904, she deposited money in the Erie Trust 
Company and continued to do so out of t4ie funds accruing 
from her pension, which at first was twelve doDars and 
later thirty dollars monthly. 
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The last deposit made by herself was November 8, 
1920, of $20.00. 

January 1, 1921, -there was |daced by tiie bank to 
her account interest in the amount of $41.58, making tbe 
sum total of $1,125.26 to her ci^dtt. 

Her will is dated October 14, 1920. 

June 30, 1921, the will was i^robated a^ letters 
testamentary issued to John E. Buys, who was named 
as Executor in the wiH. 

On August 2, 1921, \he alleged defective and imper- 
fect inventory was filed. 

It contained several items rdating to the appraised 
value of furniture and household £>oods, oM axti at, little 
value, aggreg^ing $28.75, and one item of ca^, viz., 
$70.96; her entire estate as per the inventory amounted to 
$94.71. 

The decedent did not own any real estate at the time 
of her death. 

Testatrix's will provided for payment of her just 
debts, funeral expenses and gave a set of moss rose dishes 
to her daughter, Martha A. Murphy, a rocking <^air to 
another daughter, M. Gertrude Bean, and to her executors 
in trust for the purchase of tombstones or markers for 
herself and some relatives at the named cost of $150.0U, 
and left the residue of her estate to Martha Murphy, G«^ 
rude Bean, Hattie E. Ehisworth, daus^ters, and John E. 
Buys, a son, equally, share and share alike. 

The passbook given by the bank to the depositor, 
Jane M. Gilkinson, had writttm upon it these words: 
"Jane M. Gilkinson or John E. Buys 
payable to either or the survivor." 

There 'are only two questions to be considered : 

First : Was the $250.00 a loan, a gift or a^ advance- 
ment? 

Second: Does the $1,125.26, money on deposit in 
Ihe bank at the time of decedent's death, belong to her 
estate or to John E. Buys, individudly? 
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Gilkinaon's Estate. 

In Catter's Estate. 226 Pa., 167. it appears tliat ex< 
ecutrix filed her account and omitted certain secoritieB 
Exceiiticais were filed. 

Evidence taken in citation proceedings: Appdlant's 
ecHttentkm wa^ that the omitted itens were her own in- 
dividual property, tiutt the money and securities invcdved 
had been gnven her by tlie testator in his lifetime. 

Tte Court says "U it be claimed that testator owned 
other property which eithar came or should have come into 
the hands of the accountant the burden is upon the par^ 
so claiming to show first of all that the omitted property 
was the property of the testator. 

Where this is denied and a claim of ownership in 
another is set up, may not the Court inquire as to the 
fact in issue? Within certain limits unquestionably it 
may. If at testator's death the property is shown to have 
been in his possession, or if for any other reason it was 
presumptively his, a mere denial of its ownership will not 
oust the Court of its jurisdiction, but the Court raay pro- 
ceed with the investigation so as to inform itself whether 
the denial is made in good faith and a substantial dispute 
exists," and further, "having once determined that a sub- 
stantial dispute existed as to the ownership of these secur- 
ities the Court should have at once directed an 

issue to the Common Pleas." 

In the case now under consideration it developed 
at the hearing that a substantial dispute existed, several 
witnesses were sworn and their testimony was conflicting. 

And DOW, to-wit, January 18, 1922, being of the 
opinion that the questions of fact in this case have raised 
a substantial dispute and that the same should be submit- 
ted to a jury to decide, we have certified the same to the 
Court of Common Pleas of Erie County, that an laaue be 
formed to try the same, and the Cleric of the Orphans' 
Court is directed to certify the record to said Court 
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CRITTENDEN V. SELEY 

■ Justaoe of the Peace — Jurisdiction — Trespass — ^Auto- 
mobiles. 

A Jnrtice of the Peace has no jurisdiction of a daSm for 
danmges to an aut<»nobile caused bjr defendant's driver negligently 
driving his automcAile against it. 

Certiorari, No. 100 November Term, 1921. C. P. 
Erie County. 

W. O. Morrow for PlaintiflE. 

Marsh, E^ton & Baar for Defendant. 

HIRT, J., December 30, 1921. 

This ca^ is before tJie Court wi certiorari and in- 
volves the sole question of the jurisdiction of the Justice. 

The record discloses a daim for damages to plain- 
tiff's automobile, caused by the automobile of defendant 
negligently driven against it, not by defendant, but by one 
Charles Seley. 

"A justice of the peace has jurisdiction of actions 
of trespass for the recovery of damages for injury done or 
committed on real and personal estate. The damages for 
which a plaintiff may sue before a justice in this form of 
action are such as arise where the injury is immediate, 
and would be recoverable in file common-law action of 
trespass vi eit amis, and not such as ^re consequential, 
and would be recoverable, if at all, only in an action of 
trespass on the case." Gingrich vs. Sheaifer, 16 Pa. Super. 
Ct 299. 

In this case the act complained of is not ihe act of 
defendant, but the act of smother driving the automobile 
with the defendant's consent The damages, therefore, 
are not direct and under the common law couhl be sued 
for only in an action on the case. The justice for this 
reason was without jurisdiction. 

A justice of the peace has no jurisdiction of a claim 
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for damages to an automobile caused by defendant's driver 
negligently driving his automobile against it. Eyerman 
vs. Castdlini, 20 Luz. 430; Sehoenberger vs. Wolf, 37 Lane. 
281 ; Cobb vs. Jamison, 1 Wash. 99 ; Hickman vs. Harbster, 
1 Berks 52; Lynch vs. Alderfer, 6 Montg. 108. 

The judgment is, therefore, now, December 30, 1921. 
reversed at the costs of plaintiff. 



BUTLER BROTHERS V. DUCA 

Affidavit of defense — Accord and satisfaction — the 
accord must be executed. 

An affidavit of defense which avers that plaintiff's claim has 
been barred by an agreement in the nature of an accord and satis- 
faction is fatally defective unless it is further alleged that the accord 
and satisfaction has been executed. 

Rule for judgment, No. 324 September Term, 1921. 
C. P. Erie County. 

T>. R. Cushman for Plaintiff. 

J. M. Force for Defendant. 

HIRT, J., Diecember 27, 1921. 

This is a rule for judgment for want of a sufficient 
affidavit of defense in an action in aiSSumpsit to recover 
the purchase price of goods sold and delivered. 

The affidavit of defense admits the purchase and 
the delivery of the goods at the value as set forth in the 
Statement of Claim, but avers that defendant is not liable 
for the purchase priqe for the reason that defendant "made 
an agreement in the nature of an accord and satisfaction 
Whereby in consideration of $120.00 cash representing 
a portion of the goods sold, and the return of the balance 
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unsold, ike plaintiff agreed to release the defendant from 
further liability." 

Ttere is no averment ttiajt the alleged agre«nent was 
executed and for this reason the affidavit of defense is 
insufficient. 

"It is well settled that accord and satisfaction is 
the substitution of another agreement between the parties 
in satisfaction of the former one, and an execution of the 
latter one. The two together form a complete bar to any 
further action on the original claim; but neither without 
the other constitutes a good defence. Tender of perform- 
ance can never take the place of satisfaction, unless accept- 
ed. Accord to be good must be in full satisfaction, and 
must be executed; readiness to perform is iwt enough. 
In the language of one of our own ca^es 'the legal notion of 
accord is a new agreement on a new consideration to 
discharge the debtor. And it is not enough that there 
be a clear agreement or accord and a sufficient considera- 
tion, but the accord must be executed. The pleas must 
allege that the matter was accepted in satisfaction. Mere 
readiness to perform the accord, or a tender of perform- 
ance, or even a part performanoe and readiness to perform 
tiie rest will not do'." Hosier vs. Hursh, 151 Pa., 415. 

"Kie rule, therefore, entered October 12, 1921, for 
judgment for want of a sufficient affidavit of defense is 
now, December 27, 1921, made absolute and the Protho- 
notary is directed to enter judgment for the plaintiff and 
against the defendant in the sum of $400.02 with interest 
thereon from July 20, 1920. 
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Negligence — New trial — Question of controverted fact 
is for jury. 

Where the facts are uncontroverted or clearly eatablished and 
where the standard of care required of the party sougrht to be charged 
with, negligence is fixed and the measure of duty defined and deter- 
mined, it ia the duty of the Court to declare the law applicable and 
whether or not the facts constitute negligence; but where the measure 
of duty varies with the circumstances, is not defined and determined 
and where a higher degree of care is required under some circum- 
stances than under others, and where both the duty and extent of per- 
formance are to be ascertained from the facts, it is for the jury to 
determine what is negligence and whether or not it has been estab- 
lldied in the case. 

Rule for new trial and judgment n. o. v., No. 254 May 
Term, 1920. C. P. Erie County. 

Marsh, El^ton & Baur for Plaintiff. 
Brooks, English & Quinn for Defendant. 
ROSSITER, P. J., January 6, 1922. 

This is an action of trespass brought to recover dam- 
ages for injuries resulting from the colli'sion of a street oar 
and an automobile. The case was tried and submitted to a 
jury who rendered a verdict in favor of the plfyntiff for 
$954.00, whereupon the defendant made a, motion for judg- 
ment n. o. V. upon the whole record and for a new trial for 
the rea^n (1 "that there was not sufficient evidence upon 
which to siistain the verdict", (2 "the verdict was contrary 
to the weight of the evidence" and (3) "the verdict was ex- 
cessive." At the argument urging that these motions pne- 
vail, there was no specific error urged ; the defendajit, how- 
ever, contended that the evidence taken as a whole was in- 
sufficient to establish negligence on its part, but was suf- 
ficient to establish contributory negligence on part of the 
t^aintiff, and tiiat both these facts should have been de- 
clared as matter of law by the Court and the case taken from 
the jury. 
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Tlie evidence on the part of the plaintiff, briefly stated, 
was to the effect that about 10 o'clock on the evening of 
January 23, 1920, he was proceeding southwardly on State 
street along the west street car track on his way home to 
West 24th street, Erie; that on account of the snow this 
wa^ the only way he could go ; that it was a stormy night, 
snowing and blowing. He was driving a Buick Roadster, 
using the brighter lights on account of the condition of the 
weather, and was driving with one wheel between the tracks 
of the west track going soutJi and one wheel on the outside 
of the west track, which was the customary place to drive 
at that time and the only way he could have driven, a^ the 
snow was banked up on the side of the street by the defend- 
ant company and there were deep ruts where the rails were ; 
that street cars usually run south on the west track and he 
had no knowledge that they were being operated differently 
that night ; that as he was going under the Nickle Plate 
bridge he observed a street car 60 to 100 feet away without 
any headlight and when he realized the oar was approaching 
bim he tried to get the wheels of his auto out of the track to 
tiie right, but only succeeded in getting the front wheels 
out when the car came and struck him, causing the injury 
and damage complained of ; that the siww was approximate- 
ly two or three feet deep and there were shallow grooves 
where the street car had shoved the snow out, whi<Ji caused 
him to slide before he could get his car out of the rut; that 
he could not have traveled to the west of tihe street car 
tracks on account of the snow piled up there by defendant 
company ; that he could have seen the street car farther if it 
had had a headHght on and could have gotten off the track 
if they had stopped the ear. 

The evidence on the part of the defendant, briefly 
stated, is to the effect that they were on their way from 
Ijawrence Park, going around via East 26th street; that just 
before they got to Wallace and 26% streets the centers were 
so high that a petcock on the air tank caught and broke and 
they could not get any pressure; that they got no fartiier 
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miitil ttie snowplow came. They had no jwwer and could not 
^et any air. "When the air is gone the power is gone." They 
were hooked on to the snowplow and taken to the south 
bound track on Sta,te street. Tlie car coming back of them 
would give them a Httle start again. They were not going 
over a mile an hour. It was impossible to go over a mile an 
hour. The center was so high that the motor casing would 
ride on the high center, brewing l^e contact between the 
wheels and the nails. T^ey saw the automobile coming tow^ 
ards tihem a car length south of the Nickle Plate bridge. At 
tiie time they were scarcely moving, just a mile an hour. 
Tliey stopped d€ad. The auto came right up the track. He 
gave her a twist (meaning the driver of the automobile) 
and went over into the bank and struck the left hand comer 
of the car. Went right up and hit the corner of the car and 
went along^de of it into the bank of snow and wlien he 
stopped the front wheels were headed into the snow. They 
took a bar sad put it against l^e auto and shoved it just a 
little and went by without dragging or tearing anything. 
TTiey had a headhght on the car. The car was lighted up. 
Could see the a,utomobile 250 feet away. It was a stormy 
night, very stormy. A big amount of snow had fallen. Had 
been snowing pretty hard 'all day and the operating condi- 
tions were bad. 

Whete the facts are uncontroverted or clearly established 
and where the standard of care required of tihe party eougiit 
to be charged with negligence is fixed and the measure of 
duty defined and determined, it is -tile duty of the Court to 
declare the law applicable and whether or not the acts con- 
stitute negligence; but where the measure of duty varies 
with the circumstances, is not defined and determined and 
where a higher degree of care is required under some cir- 
cunffitances than under others, and where both the duty and 
extent of performance are to be ascertained from the facts, 
it is for the jury to determine what is negligence and 
whether or not it has been establi^ed in the case. 

If these ancient rules have ever been cfhanged we are 
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not aware of that fact. Here, then, the facts are in contro- 
versy and that standard of care required und^ it^e circum- 
stances was not fixed or the duty defined, and a higher de- 
gree of care was undoubtedly required of both these circum- 
stances than under the ordinary, but both the duty required 
and the extent of its performance must be ascertained from 
these pa3i:icular facts, and hence the case was not for the 
Court, but clearly for the jury, and they having found for 
the plaintiff, under the evidence, the verdict is not excessive. 
The rules, therefore, granted October 10, 1921, to show 
cause why a new trial should not be granted and for judg- 
ment n. 0. V. are, now, to-wit, January 6, 1922, discharged. 



N. W. HEATING & CONTRACTING CO. V. HAINES, 
JONES & CADBURY CO. 

Certiorari — Jurisdiction of Justice of the Peace — ^Time 
within which certiorari should be taken. 

As a general rule the right to a writ of certiorari is limited to the 
period of 20 days after judginent, but this limitation does not s^ply 
where the Justice has no jurisdiction either of the parties or of the 
subject matter. In such case, however, a certiorari must be taken 
within 20 days after actual knowledge \at the judgment. 

Rule to qua^h writ of certiorari, No. 457 September 
Term, 1920. C. P. Erie County. 

Marsh, Eaton & Baur for Plaintiff. 

Shreve & Shreve for Defaidant. 

HIRT, J., December 23, 1921. 

This is a rule granted cm plaintiff's motion to quash a 
writ of oertiorari. 
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On December 8, 1919, judgment was entered for the 
plaintiff and against the defendant before a Justice of the 
Peace and on the same day execution issued, 'wihich wias re- 
turned nulla bona. A traiwcript of the judgment was tiiere- 
upon filed of record in this Court to No. 559, November 
Term, 1919. On February 19, 1920, defendant entered an 
appearance and presented petitions to open a;nd to strike otl 
the judgment so entered, and the rules granted thereon 
were on August 19, 1920, dischfu-ged by this Court. On 
August 81, 1920, defendant ffled his writ of certionari from 
the Justice's court. 

The record of the Justice showa ibat defendant waa 
served with the summons on November 20, 1919, "by hand- 
ing a true and attested copy of this writ to J. T. Brown, a 
member of said corporation" by Ott» Zimmerman, a, con- 
stable. The grounds alleged in the former motions to open 
and to strike oS, as well the exception assigned on this cer- 
tiorari, are ttiat the service was irregular in that the sum- 
mons was forwarded by the constable at Erie to a constable 
in Philadelphia, whidi was served at the office of the de- 
fendant in Philadelphia. We agree with the contention of 
defendants that the service of the summons wa8 irregular. 
The question here is whether or not certiorari may be taken 
in this ca^e upwards of eight months after the entry of the 
judgmrait. 

While the service of the summons was irregular, yet 
the record discloses that defendant had notice of the judg- 
ment before the Justice and of the filing of the transcript. 
The transcript ^ows the appearance of L. C. Shreve, Esq., 
for the defendant on November 26, 1919, before judgment, 
though his appearance may have been special in its nature 
and for the purpose of requesting a continuance. If gaieral 
it cured any defect of service. The record in this Court 
shows the general appearance of Shreve and Shreve, attw- 
neys, for defendant on February 17, 1920, in 559 November 
Term, 1919. 

We are of the opinion that the generaj appearance of 
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the defendants cures the defective service. But considering 
it as a, special appearance, we believe that liie defendant is 
nevertheless barred from itaright to certiorari by laches. 

As a general rule tSieright to a writ of certiorari is lim- 
ited to the period of 20 days after judgment, but this limitar 
tion does not apply where the Justice has no jurisdiction 
either of the parties or of the subject matter. In such case, 
however, and the case a,t bar is of such nature, by *he great 
weight of authority a certiorari must be taken within 20 
days after actual knowledge of the judgment. Sdhwartz 
Bros. vs. Adams, Ex. 270 Pa., 402; Quartz vs. Oakmont, 29 
D. R. 1037, and seecasea cited in 2 Purdon, 1459, Note a. 
Delivery of the summons at the office of the defendant on 
November 20, 1919, wais notice of the action, though not a 
proper service. The entry of an appearance by defendant 
before the judgment, even though considered special, is 
evidence of notice not only of the action but of the judgment 
entered subsequently. In any event defend'ant had actual 
notice of the judgmrait on February 19, 1920, when its gen- 
eral appearance was entered in this Court and tiie fapt that 
thereupon defendant chose the wrong method of lattaeking 
the judgment does not vary the rule that tiie certiorari must 
be filed within 20 days after notice of ■the judgment 

The rule, therefore, granted September 25, 1920, on 
plaintiff's motion to quash the writ of certiorari is now, to- 
wit, December 23, 1921, made absolute at the costs of de- 
fendant. 
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KELLER V. KLEINER 

Trespass — New Trial — Damages. 

While the evidence as to l^e damagea resulting from the loss of 
an eye may be meager, and there is considerable evidence as to pain 
amd suffering, the legal omscience is not satisfied with a verdict of 
$25.00 as compensation for either, let alone both. 

Rule for new trial. No. 231 SeptOTiber Term 1920, 
C. P. Erie County. 

W. R. Seabrook and R. T. Marsh for Plaintiff. 

Kitts, Oomell & Mundiy for Defendant. 

ROSSITER, P. J., January 3, 1922. 

This was an action in trespasQ to recover damages 
for injuries resulting in the loss of an eye. 

The jury found the defendant guilty of negligence and 
assessed the damages for pain aad suffering and the loss 
of the eye at $25.00. While the evidence as to the dam- 
ages resulting from the loss of the eye is extremely meager, 
there was considerable evidence as to pain and suffering 
and the legal conscience balks at the idea of $25.00 as com- 
pensation for either, let alon,e both. We are clearly of the 
opinion, therefore, that a new trial should be granted as to 
Henry Keller. 'Hiere was no evidence, however, that we 
recaill, as to the loss of the services to the father, Carl 
Keller, and a new trial as to him is, dieref ore, refused. 

The rule granted October 8, 1921, to sihow cause why 
a new trial ^ouM not be granted in the above entitled 
case, is now, January 3, 1922, made absolute as to Henry 
Keller and discharged as to Carl Keller. 
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Decedent's Estate— Widow's Exemption — ^Act of 1917, 
P. L. 447, Sec 12— Act of 1851 P. L. 612. 

Under Section 12 of the Act of 1917, P. L., 447, 13ie minor children 
of a deceaaed mother may not claim the exemption of five hundred 
dollars when the father is living aa the meamng and spirit of this 
section of &e Act is to limit its operation to the property left fay the 
husband or father. 

Claim for Exemption by Minor Children — No. 27 May 
Term 1921, O. C. Erie County. 

Ch-as. G. Brevillier, attorney for Executor and Testa- 
mentary Guardians. 

CLAEK, P. J., January 24, 1922. 

Charles G. Brevillier, attorney for the executor, Au- 
gusta Statzer and Adolph Schroeck, testamentary guardians 
of testatrix's two minor children by a first marriage. 

The guardians had notice of lAie audit, but did not 
appear in person. 

January 17, 1922, petition sur audit presented and t^e 
case came on for hearing. 

The evidence showed that all x>arties in interest had 
notice, that ttiere were not aiUy disputed questions of fact, 
that tiie only controversy was one of law, viz.. 

Are testatrix's minor children by her first marriage 
entitled under the provisions of the Act of June 7, 1917, 
P. L. 447, Section 12, to have $500.00 appraised and set 
aside out of the estate for their use when the husband 
by her second marriage survives her and with whom she 
was living at the time of her decease? 

The guardians were informed that this question would 
be submitted to the Court for decision and to tiiis tiiey 
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HISTORY OP THE CASE 

Testatrix ^had two cshildren, Cassandra Duncan, a 
daughter, and Wesley Duncan, a son, by her first marriasre 
witJi Charles Duncan. The Duncans were divorced and 
subsequently Margaret M. Duncan, the divorced wife, mar- 
ried Harry C. Hammond. 

Margaret M. Hammond made her last will and testa- 
ment November 26, 1919, appointed her husband, Harry 
C. Hammond, executor, and Adolph Sdiroedh, testamentary 
cuardian of Cassandra Duncan, a daughter, and Augusta 
Statzer testamentary guardian of Wesley Duncan, a son. 

Testatrix died November 30, 1919, seized and possessed 
of real estate and personal property. Harry C. Hammond 
took out letters testamentary, gui^fied as executor, entered 
upon the discharge of his duties and is now so acting. 

The guardians made a demand for an exemption of 
$500.00 from the estate for the use of their wards, testa- 
trix's minor children. 

The executor declines to comply with the request and 
claims thait the children are not entitled to such exemption. 

In Kin^s Appeal, 84 Pa„ 345, (1877) where the facts 
are almost identical with those in the case now under 
cwisideration, it appears that "Adam Sowers died in 1868, 
leaving a widow, Lucinda, and three minor children, of 
whom John L. Buff was appointed guajxlian. 

Ilie widow married Isaiah King in 1876. T^e children 
did not make their home with the step-father, but lived 
elsewhere, under arrangements made by the guardian. 
Their mother died in December, 1876, seized and i>os8essed 
of certain real estate and personal property. The husband 
administered upon the estate, and to him the guardian ap- 
plied to have appraised and set apart $300.00 worth of prop- 
erty elected to be retained by him for the use of the children 
under the provisi<ms of the Act of April 14, 1851, Pamph. 
L. 612." The fifth section of this Act is repealed, but the 
Act of 1917, P. L. 447, Section 12, takes its place with the 
exemption increased from $300.00 to $600.00. 
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The Court says '"Kie precise point in contention is 
presented for tiie first time in this Court," and that "the 
main purpose of the act is to provide for the widow. Its 
meaning and spirit limit its opera,tion to the property left 
by the husband or father. It was not intended to apply 
to the property of a wife." 

This case was referred to and followed in Kelly Estate, 
1 Kulp, 365 ; Estate of Mary P. Gissinyer, 15 Pitts. L. J. 
895. (1885). 

In Himes Appeal, 94 Pa. 381, it was held that the 
minor children of a deceased widow leaving: no husband 
surviving her may claim the exemption even as against 
creditors. In commenting on King's Appeal the Court 
declares "We adhere to the correctness of that ruling 
whenever applicable." 

In Wanger's Apped, 105 Pa. 346, in referring to 
King's and Himes Appeals (supra), the Court says "we 
declared the act did not intend to apply to the property 
of a wife." 

These decisions are applicable to and govern the case 
before us. 

And now, to-wit, January 24, 1922, the guardians' 
claim for the appraisement and setting aside of $500.00 
from the testatrix's estate for ttie use of her minor children 
is disallowed, costs to be paid out of the estate by the 
executor unless exceptions are filed sec. reg. 



MAYER ET AL V. CENTRAL HEATING CO. 

Equity — Jurisdiction — Public Service Companies — 
Injunction to mfpitain the status quo. 

The Public Service Commisaion ia the proper forum t» hear a 
complaint attacking the status of a corporation assuming to act M a 
public service company. 
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The commission, on euch complaint, may determine whether tlie 
offending company is a public service company doing busineaa in the 
State, authorized by law to engage in such business. 

Jurisdiction in equity is limited to the granting of an injunction 
to maintain the status quo giving reasonable time for complaint to the 
commission. 

Bill for injunction. No. 2 May Term, 1921. C. P. 
Erie County. In Equity. 

Brooks, English & Quinn for Plaintiff. 

Gunnison, Fish, Gifford & Ohapin for Defendant. 

HIRT, J., December 29, 1921. 

"niis action is before the Court on bill, answer and 
testimony. From the testimony we find the following 

FINDINGS OF FACT 

1. Complainants as executors and trustees under 
the will of Henry Mayer, deceased, own and operate a large 
office building in the dty of Erie known as the Commerce 
Building. 

' 2. Respondent corporation entered into a, contract 
with Henry Mayer (now deceased, whose interests com- 
plainants represent) by the terms of whi<^, respondent 
agreed to fumi^ steam heat for the Commerce Building 
at definite rates fixed by the agreement. In accordance 
witii that agreement respondent has supplied heat from 
March 12, 1915, to the date of the. filing of the bill in Uiis 
case. 

3. Central Heating Company was incorporated and 
organized in September, 1912, for tiie purpose of suKjlying 
heat to the public in the city of Erie by means of steam and 
hot water. ITie powers granted it by its diarter however, 
were not exercised by it imtil March, 1915. 

4. Respondent has not apphed for nor received a 
certificate of public convenience from the Public Service 
Commission. 

5. Respondent m S^tranber 27, 1920, filed with tiie 
Public Service Commission of Pemisylvania a tariff to be- 
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come effective November 1, 1920. Prior to November 1, 
1920, bills were raidered by respondent to complainants 
for heat a^ furnished at the rates fixed by the contract 
and thereafter at the higher rates set forth in the tariff 
filed with tiie Commission, 

6. Complainants have refused to pay for this ser- 
vice at the rates set fortii in the above tariff, but have 
either paid or tendered payment for the heat supplied, 
at the rates fixed by the contract between the parties. 

7. On February 21, 1921, complainants received a 
notice in writing from respondent as follows: 

"We have not received from you payment of bills 
for steam heating rendered to you in accordance with our 
tariff. You are hereby notified that unless the same are 
paid on or before March 10, 1921, your service will be 
discontinued apd we shall proceed to recover the amount 
of the claim." 

DISCUSSION 

To prevent a discontinuance of the heat service 
supplied to complainants, a preliminary injunction was 
granted and continued in this case pending an adjudication 
of the rights of the p£\rti^ It is the contention of the 
respondent that it is a Public Service Corporation and that 
as such it may abrogate rates fixed by a contract by filing 
a tariff of increased rates in accordance with the Public 
Service Law of 1913. This contention is denied by com- 
plainants and raises the controlling question in the case: 
Has equity jurisdiction to determine whether respondent 
company is in fact a Public Service Corporation within 
the purview of the Act of July 26, 1913, P. L. 1374, lawfully 
engaged in the supplying of steam heat to complainants 
and others? 

Respondents, though incorporated in 1912, did not 
exercise tJie iwwers granted it by its charter until 1915, 
when it first furnished steam to the Commerce Building. 
Later three other buildings wsre supplied with this ser- 
vice, but at the time of the filing of this bill only four 
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buildings, aU in the immediate vicinity of respondent's 
plant had been so served by it. On January 1, 1914, (the 
effective date of the Public Service Company law) respond- 
ent had no investment in property and was not operating 
and since that date it has not received a certificate of 
public convenience from the Public Service Commission. 

It is suggested by comi^ainants tha,t on these facts, 
the service rendered by respondait is "private service" as 
contradistinguished from "public service", in the sense 
in which these terms are used in the Public Service Act 
of 1913, and for this reason the rates set forth in the 
tariff iUed by respondent cannot supersede the rates fixed 
by ihe contract of the parties. And furthermore, that 
inasmuch as respondent had no investment and was not 
operating at the time of the effective date of the Public 
Sorice Company law and has not since received a certificate 
of public convenience, it cannot function as a PuWic Service 
Company with the rights, powers and privileges granted 
such companies by the Act of 1913; citing Belief Electric 
Light, Heat and Power Company's Petition, 63 Pa., Sup. 
Ct. page 1 ; Jenkins Towns"hip, Appellant, vs. Public Service 
Ccanmission, 65 Pa-, Sup. Ct, 122; Pennsylvania Utilities 
Company vs. Public Service Commission, 69 Pa., Sup. Ct. 
612. 

However applicable the decisions above cited may be 
to facts similar to those in the case at the bar, on an appeal 
from an order of the public Service Commission, yet in 
view of the recent case of Fogelsville & Trexl^own Elec- 
tric Company vs. Pennsylvania Power and Light Company, 
271 Pa., 237, decided on July 1, 1921, we are convinced 
that equity has no jurisdiction to apply these principles 
in this case. 

The case at bar is piu*alld with the Fogelsville case, 
supra, in many respects. Here, as in that case, defendant 
received a charter prior to the effective date of the Public 
Service Law. In both cases, also, defendant did not acquire 
a property investment and did not operate until after 
January 1, 1914. In the Fogelsville case the act complained 
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of was the construction of a transmission line without 
havinjr first obtained a certificate of public convenience; 
here, it is the attempt to increase rates in accordance with 
a tariff fUied, without having first obtained a certificate of 
public conveniraice. 

On the authority of the above decision, construinsf 
Section 6, Article 6, of the Act of July 26, 1913, P. L. 1374, 
when tfae defendant "did an act forbidden or that it had no 
power to do, such acts are within the field of the Cwnmis- 
sion's control and subject to inquiry." It is further sug- 
gested in that opinion that the very matters contemplated 
by Section 12, Article 3, of the above apt may be the 
matters in controversy and must be made the subject of 
inquiry before the Commission in determining the extent 
of the powers or rights of any company subject to its 
regulatory control or (we may add as a logical corollary) 
in determining that a company assuming to have the 
rights and powers of a Public Service Company, is not in 
fact vested with such rights and powers. 

Further excerpts from the opinion in the Fogelsville 
case, supra, are pertinent. "There has been placed under 
the regulation, supervision and contrtrt of the commission 
generally, all matters relating to rights, facilities, service 
and other correlated matters of a public service company. 
By this act a complete system in itsdf is th^e presmted 
to enforce such powers; York Water Co. vs. York, 250 
Pa. 115, 118. Courts were not int^kled to be the admin- 
istrative tribunal for this purpose. The commission has 
not decided this appellant is not within regulatory control, 
and may not be compelled to respcMid to a complaint filed 
against it. The powers of control or regulation, or what- 
ever authority the court may, in other days, have possessed 
over these concerns, are supplanted by the Public Service 
Commission. It was so decided in Rochester H. & L. Assn. 
V. Beaver Valley Water Co., 68 Pa., Super. Ct. 122; York 
Water Co. v. York, supra; St. Clark Boro vs. Tamaqua & 
P. E. Ry. Co., 259 Pa., 462; Bdlevue Borough vs. Ohio 
Valley Water Co., 245 Pa. 114; City of Scranton vs. P. S. C, 
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268 Pa. 192. The tribunal of first instance as to relations 
between public service companies and the public is the 
commission, not the Court." 

CONCLUSIONS OF LAW 

1. The Public Service Commission is the proper 
■ forum to hear a complaint attacking tiie status of a cor- 
poration assuming to act as a public service company. 

2. The commission, on such complaint, may deter- 
mine whether the offending company is a public service ■ 
company doing business in the State, authorized by law 
to engage in such business. 

3. Jurisdiction in equity is limited to the granting 
of an injunction to maintain the status quo giving. reason- 
able time for a comirfaint to the commission. Bethlehem 
C. W, Co. vs. Bethlehem Borough, 253 Pa., 333; Pittsburgh 
Railways Co., vs. Pittsburgh, 260 Pa. 424; Fogelsville & 
Trexlertown Electric Company vs. Pennsylvania Power & 
Light Co., supra. 

We are, tJherefore, of the opinion that the injunction 
heretofore granted should be continued to preserve tiie 
status quo for the period of thirty days from tJie date of 
the final order in this case. 

ORDER 

And now, to-wit, December 29, 1921, the Protho- 
notary is directed to enter a decree nisi in accordance with 
this opinion to become absolute unless exceptions are filed 
sec. reg. 
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ENGELHARTS ESTATE 

Decedent's Estate — Compensation of Executor — Basis 
for — ^Amount of 

The basis upon -wtdch the condensation of an executor or admin- 
istrator is computed is not limitea to money actually received for a 
sole of real estate, but securities taken in part payment of the pur- 
chase price may be considered. 

Where for ten years an executor administers an estate involv- 
ing $87,9&9.69 in which is included a mortgaee of $40,000 being tiie 
balance of purchase price of real estate sold and claims as his entire 
compensation the sum of $2,467.03 being a little less than three per 
cent on the total assets, HELD, the compensation is not excessive or 
exorbitant- 
Exceptions to Executor's Account, No. 33 September 
Term, 1921. 0. C. Erie County. 

Francis B. Quinn of the firm of Brooks, English & 
Quinn, attorney for the accountant. 

P. V. Gifford, attorney for exceptant 
CLARK, P. J., February 14- 1922. 

May 14, 1907, Ohristcqjher Engelhart made his last will 
and testament. 

August 27, 1909, Christopher Engelhart died. 

August 28, 1909, Letters Test^ynentary were granted 
to Anton Kneib. 

By the terms of the will he was made executor and a 
trustee for specific uses and purposes. He entered upon the 
discharge of his duties and filed four partial accounts. 

In the first account he charged himself with total assets 
of ?9,397.13 and asked credits for $9,282.27, leaving a bal- 
ance of $113.86, a;nd claimed compensation of $319.85. 

In the second account, his debits were $4,147-36 and 
credits, $3,868.69, the balance, $278.67, and called commis- 
sion of $201.18- 

In the -tiiird account, his debits were $6,254.67 and cred- 
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its, $5,943.66, the balance $312.01, and claimed OHninission 
of $199.20. 

In the fourth account, his debits were $25,751.21 and 
credits, $24,745.24, balance $1,005.97 ; there were not any 
commissions claimed in this account by the executor. 

There were not apy exceptions filed to these accounts 
and they were all confirmed- 

The fifth and final account was filed July 26, 1921, by 
Joseph A, Kneib, executor of Anton Kneib, who died testate 
April 27, 1921. 

This account shows assets of $44,00597 mid the credits 
claimed are $44,771.20, making a balance due Hie account- ■, 
ant of $765.23, as per the account. 

The total amount of commissions set forth in this ac- 
count as having been received at sundry times between De- 
cember 1, 1919, and December 29, 1919, by Anton Kneib is 
$424.30. 

The amount collected and distributed as stated in the 
first four partial accounts is $43,953.72 and the amount ac- 
counted for in the fifth and final account is $44,005.97, in- 
cluding the mortgage, a sum, total of $87,959.69. 

All commissions and compensation retained is $1,691.80 
and an additional compensation is now claimed of $76523 ; 
if allowed the entire remuneration to the fiduciary would be 
$2,457.03, covering a period of ten years and eight months 
service and being a little less than three per cent on the to- 
tal assets, including the mortgage of $40,000.00, being the 
balance of the purcha^ price of real estate sold and for 
which the executor, Anton Kneib, as executor and trustee, , 
executed a deed, recorded in Deed Book, 239, page 101, in 
the office of the Recorder of Deeds in and for Erie County, 
Pa-, the net amount to the estate being $52,500.00, exclusive 
of what was paid to a real estate agent over and above the 
price of $52,000.00, which the heirs agreed to a^ept and' 
signed the deed as evidence of their consent; 

June 2, 1921, Hetty M. Meyer was appointed trustee 
and the $40,000.00 mortgage has been turned Over to her; 
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it is recorded In Mortgage Book 105, page 592, and $5,000.00 
and interest to June 28, 1921, has been paid to her. 

June 28, 1919, Anton Kneib as executor and trustee ex- 
ecuted a note to himself payable in two years of $1,312.80 
afi commission for sale of the real estate at the rate of 
2%%. Josei^ A. Kneib executor of Anton Kneib, the de- 
ceased executor of Ohristopher Engdhart, retains approxi- 
mately $548-09, whi^ was in the possession of Anton Kneib 
as assets of the estate of Christopher Engelhart, and credits 
this amount on account of commission and compensation and 
claims a balance of $765.23. 

Exceptions were filed to the account by Tesaie M. Metz, 
one of the heirs, and by the new trustee, Hetty M. Meyer: 
"EXCEPTIONS TO ACCOUNT OF ANTON KNEIB, 
EXECXJTOR AND TRUSTEE OF SAID ESTATE. 

Now, to-wit, January 18, 1922, comes Tessie M. 
Hetz and excepts to item No. 43 in the Fifth and Final 
account of Anton Kneib, Executor and Trustee of the 
Estate of Christopher Engelhart, in which item Ac- 
cooAtant claims credit for and has allowed himself the 
sum of $1312.50 ap Executor's commission on the sale 
of property at 716 State Street, Erie, F^msylvania, as 
said onnmission is excessive and exorbitant, and in ex- 
cess of what the said Accountant is legally allowed to 
daim on account of the money actually received for said 
saje. Exceptant requests that said ocHnmission be re- 
stricted to a reas(Hiab}e rate on the money actually re- 
ceived and handled by said Accountant in connecti<Hi 
wth the said sale and that the balance of the amount 
of the commission claimed in said account be dis- 
allowed and that Accountant be surcharged with that 
amount. 

Exception is also filed by Hetty M. Meyer, the pres- 
ent Trustee of the estate of Christopher Engelhart, to 
the disposition made by Joseph A. Kneib, executor of Anton 
Kneib, of the balance of the money belonging to the estate 
ot Christ<q)her Engelhart, which was in the hands of Anton 
Kneftt at the time of his death. Exceptant claiming that said 
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money should have been turned over to her as Trustee 
of said estate, whereas with the exception of certain 
court costs, this money has been retained and withheld 
by the said Joseph A. Kneib, Executor of Anton Knelb- 
(SIGNED) P. V. GIFFORD 

Attorney for Tessie M. Metz 
and Hetty M. Mey^, Trustee of 
Estate of ChristoE^er EngidhBrt" 

These exceptions raised three questions : 

No. 1. Should Joseph A. Kneib as executor of Hie dead 
executor of Christopher Engelhart have paid the $643.09 as 
aforesaid to the new trustee, Hetty M. Meyer, or ought he 
to have applied it the way he did? 

No. 2. Is compensation limited to money, cash actually 
received and no ajlowance on the security, in this case the 
$40,000-00 mortgage taken in part payment of the purchase 
price? 

No. 3. Is the commission claimed in the fifth and final 
account of $1,312.50 excessive or exorbitant? 

We will consider the questions as numbered. 

No. 1. The application of the $543.09 toward payment 
of commission claimed to be due was proper and is allowed. 

When a trustee dies or volunta^rily retires before Ohe 
trust is entirely administered,, a commission may be 
allowed. Ijoyds' Estate, 23 C. C. R. 267 ; Wainwrighf s 
Estate, 27 Dist. R- 955. 
And in tSie latter case it is held that 
"Upon the death of the trustee it is the unques- 
tioned duty of his executor or administrator to file his 
account of the trust and if any commissions are due to 
the deceased trustee, they should be awarded to his 



No. 2. Compensation or commission is not based upon 
or limited to cash actually received. If an executM* were to 
negotiate a sale of real estate and accept good interest bear- 
ing securities for the whole purcha,ae price, consented to by 
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the heirs, it would hardly be contended that he would not be 
entitled to anything for his services. 

What better investment could have been made or secur- 
ity received than this very mortgage on tiie property sold? 
The heirs were satisfied and are now.. 

It has not been fully converted, but for collections made 
upon this mortgage the existing trustee will be entitled to re- 
muneration and nothing of this can be allowed in the ac- 
count before us. 

On s^es under the Orphans' Court Partition act, com- 
pensation is allowed an executor, administrator or trustee 
'^out of the proceeds" — ^Act of June 7, 1917, P. L. 351, Sec. 
35 (b.) 

The sale in the case before us was not made under that 
act; however, judicial decisions have applied the principle of 
the act to other kinds of sales- 

And we find that compensation is not limited to money 
actually received for a sale of real estate, and securities 
taken in part pa3mient of the purchase price may be con- 
sidered. 

In Davis Appeal, 100 Pa. 201, 

The executor's account showed a balance in his 
possession of $25,737, of which $25,000.00 remained in 
unconverted securities left by the testator. A commis- 
sion of five per cent on this balance was allowed. 
In Twadell's Appeal, 811/^ Pa, 221, 

The devisee's elected to take land which the ex- 
ecutor could have sold. It was held that the executor 
was entitled to compensation and based upon the 
amount for which he might have sold the land- 
In Joseph Walker's Estate, 9 S & R, 223. 

Securities without converting them into cash were 
transferred by the executors to the legatees and the 
executors were allowed three iwr cent commission. Cir- 
cumstances wa^anted a departure from the usual com- 
mission of five per cent, llie corpus was $37,000.00. 
In Miller's Estate, 1 Ashmead, 323, 
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The administrators on their first account allowed 
IVs P^ cdt on personal estate- On ttieir second ac- 
count, consisting of the balance from first account and 
the proceeds of sale of real estate, ihey were allowed 
three per cent on proceeds from the sale. 
In Olendeigr's Estate, 19 Lackawanna Jurist, 178, 

"An executor, administrator or trustee who makes 
a sale in partition is entitled to compensation," and in 
this case lAie sale amounted to $19,975.00 and the ad- 
ministrator's commission was fixed at 21/2 per centum. 
In Albright's Estate, 1 Dist & Co. R. 43, 

It is held that "we gather the rule to be 2\^ per 
cent commissions for responsibility in all ca^es, and an 
additional percentage to be measured by the labor and 
trouble involved in the settlemrait of a given estate." 
In Wheien's Appeal — Nevin's Estate, 70 Pa., 410, 

There was no conversion of astsets — ^no suits. The 
executors paid to the legatees securities after holding 
them approximately two months, amounting to $168,- 
000.00 and were allowed commission of three pra- cent. 

In estate of James I. Kuhn, 21 N. S- and 38—0. S. Pitts- 
burgh Legal Journal, 378, 

A trustee to make public sale of real estate was al- 
lowed 3 per cent on ca^ accounted for and a $20,000.00 
mortgage assumed by the purchaser, and 2 per cent on 
outstanding mortgages, amd one per cent more when the 
latter were collected and distributed. The Court saying 
that the trustee "has earned all of his commissions on 
the amount of the mortgages still outstanding except 
the compensation for services in collecting and disburs- 
ing them." The total amount of sales, $156,700.00- 
No. 3. Prom a review of all the accounts, t^e oomditions 
and circumstances of this case, and the authorities cited, the 
conclusion is reached that the amount of compensatiwi 
asked is not excessive and exorbitant. 
In Gyger's Appeftl, 74 Pa., 42-48, 
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Conunissions of 2% per cent on real and 5 per cent 
on personal property were allowed an admini^ator on 
aji estate of $75,000.00- 

The Court says; 

"It is no larger than has been frequently allowed 
to executors and administrators. The general enhance- 
ment of values within tJie last twelve years raust not 
be wholly ignored in determining the reasonableness of 
conunissions," and this was in 1873. 
Estate of Wilson Jewell, 11 PhOa. 73, 

5% wa^ allowed on the sale of real estate. 
In Orphans' Court Principles and Practice, Judge Hawk- 
ins says on page 143 

"And in cases which generally occur, it appears to 
me after considerable research, that the .common opin- 
ion and understanding of this country, has fixed upon 
five per cent (on personal property) as a reaponatole al- 
lowance." And on page 315, "214 per cent on realty." 
This compensation may be increased or decreased ac- 
cording to exceptional conditions of each case. ■ 
In Robb's Appeal — Harper's Appeal, 41 Pa., 45 (49) 

Under the circumstances of this case five per cent 
commission wa^ allowed for sale of real estate. "Ordi- 
narily three per cent is a sufficient compensation for 
the sale of real estate." There was a resale of a portion 
of the property. 
In Skinner's Estate, 4 Phila. 189, 

2% per cent on sale of real estate and 5 per cent 
on personalty allowed. 
In Welch's Estate, 8 Kulp, 434, 

Commissions on sales in p^ition "have beai pret- 
ty uniformly fixed at two and one-half per cent and not 
five per cent as in oases of general administration of 
personal estates." 
In Wickersham's Estate, 80 Dist. R. 145, 

An executor authorized a firm of agents formerly 
employed by the testator to collect reabs, to continue 
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to do so. The firm was paid the usuaj commssion of five 
per cent, the executor was allowed two per cent in addi- 
tion. 
In Brolasky's Estate, 4 Pa., Dist. Reports, 218, 

Held that compensation is allowed on sale of per- 
sonalty or realty, and five per cent on sale of real estate 
for ?119,500.00 was allowed. 
In Carrier's Appeal, 79 Pa., 230, 

Justice Paxson says that "two and a half per cent 
has generally been regarded as a proper compensation 
for the sale of real estate." 

CONCLUSION 

The estate is not a small one, there were numerous col- 
lections and disbursements, the fiduciary dischai'ged his du- 
ties faithfully and honestly in the dual capacity of executor 
and trustee for the best interest of the estate. There were 
no exceptions to his former accounts, and one of the contro- 
versies here is not that he should not be allowed anything, 
but that the amount claimed is "excessive and exorbitant." 
\\Tiere a person fulfills the duties of executor ajid trustee 
under a will, it is not lawful to receive two commissions, one 
as executor and one as trustee, for any sum of money pass- 
ing through his hands — ^a single commission suffices; the 
law, however, does not prohibit a just compensation for ser- 
vices rendered, 

"A single commission shall be deemed a full compensa- 
tion for his services in the double capacity of execufor 
and trustee." Act of June 7, 1917, P. L. 511, Section 45. 

And this should be determined by what the circumstances 
and conditions of a given case is fair and reasonable. It can 
make no difference if a stated amount of compensation be 
awarded for services to an executor and trustee jointly or to 
divide the amount and a,ward to each separately. We are 
aware of the law that ordinarily compensation to a trustee 
waits until the trust is terminated, but the exception arises 
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when ^ trustee dies before that time and t^at is what has 
taken place in the case under consideration. 

It does not seem just or what the law conten4>lates, 
that cwnpensation for services of an executor or trustee dy- 
ing before the trust is fully completed should pass over to 
the new trustee, whose duties commence only from the day 
of appointment and who had not rendered any services what- 
ever in the prior administration of the estate. 

We ha,ve heard the witnesses, considered the facts, ex- 
amined not only tfhe authorities cited on bt^alf of the ex- 
ceptant and the accountant, bat many others, and as a re- 
sult thereof cwnclude that the fiduciary is entitled to what 
is claimed in the account. 

And now, to-wit, this 14th day of February, A. D. 1922, 
the account is ajuproved and ctmfirmed and the trustee is or- 
dered and directed to pay to Joseph A. Kneib, the executor 
of AntMi Kneib, the balance due, $765.23. 
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ACCORD AND SATISFACTION 



ACCOUNTING 

1. Remainderman entitled to an accounting before time for 
distribution. 



lay be brought in name of trustee 



ADMISSIBILITY 

(See Evidence) 
AFFIDAVITS OF DEFENSE 



ATTACHMENT 



1- Funds in the hands of Municipal Corporations cannot b« 
attached, 232. 

CLIENT 

s not reciprocal, Vli. 



BAILMENTS 

1. The rule that tenant cannot deny landlord's title applies 
to action of replevin between bailor and bailee, 113. 

2. Mercantile tax — Dealer disposing of pnqwrty under bail- 
ment leases, 167. 



Forged checks — Responsibility of bank to depositor, 123. 
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CERTIORAEI 

1. Time when must be taken, 286. 

CITIES 

1. Re- appointment of viewers under Act of June 27, 1913, 
P. L- 568, 36. 



COMMON CARRIERS 

1. Liability of Carrier — Carmack Amendment — Covenant 



against damage, 101. 
CORPORATIONS 



1 entity separate and distinct from, its stockholders, 



CONTRACTS 

I liability 

i are fixed by a 

I to time of de- 
igea — Special circumstances, 161. 

CONTRACTOR 

1. Definition of independent contractor, 241. 

COURT RULES 

1- Construction of Rule of Court No. 9 re: notice of appeal, 
25. 

2. Notice under rule of Court No. 9, 27. 

CRIMINAL LAW 

1. What constitutes an indictment sufficient and good in 
law, 171. 

2. An indictment charging that defendant "in divers build- 
ings and places set up certain gambling devices" is bad for du- 
plicity, 224. 

DAMAGES 



2. Breach of Contract — Special Circumstances — ^Time of de- 
livery, 161. 

3. Must be susceptible of ascertainment with reasonable de- 
gree of certainty, 266. 
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DECEDENT'S ESTATES 

1. Construction of Will, 135. 

2. Written agreement for services when performed is valid, 
257. 

3' Disputed question of fact — Issue to Common Pleas, 277. 

4, Minor children may not claim exemption from estate of 
mother when father is living, 290. 

5. Basis upon which executor's compensation is computed. 



1. Legal competency to make deed of trust, 174. 
DEMURRER 

1. It is not grounds for demurrer when it is not shown in 
the bill that the widow of a deceased husband has elected to take 
against the will, 35. 

DIVORCE 

1. How subpoena may be signed, 37. 
DOMESTIC ATTACHMENT 



EJECTMENT 

1. In action of ejectment possession of land is sufficient to 
protect against all but the owner of the legal title, 1. 

2. In actions of ejectment when there are no controverted 
questions of fact the construction of the record title is for Court, 
1 

3. Acceptance of rent after amicable judgment — Waiver of 



3 to the nomination of c 



2. Agency is a fact, the burden of proving which, 
upon the party affirming its existence, 33. 
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5. In eminent domain proceedings assessed valuations are 
inadmiasiible as evidence of the market value of land, 61. 

6. Not error to permit expert witnesses to answer hypo- 
thetical question based on agreed facts, 95. 

7. Letters between defendant and third parties properly 
excluded, 95. 

8' Contemporaneous parol agreement — Promise of third 
party to pay note, 115. 

9. Inferences to be drawn from evidence — Binding instmc- 
tiona, 162. 

10. Claim for services rendered deceased, 257. 



EQUITY 

1. It is not pounds for demurrer when it is not shown in 
the bill that the widow of a deceased husband has elected to take 
against the will, 35. 

2. Injunction to restrain collection of taxes — Provisions for 
assessment of taxes, 147. 

3. Practice^Bill defective for want of proper parties, 166. 

4. Has jurisdiction over the heirs of the parties to a fraud- 
ulent transaction, 166. 

5. In certain cases the Court may grant an injunction until 
the rights have been tried at law, 221. 

6. As to jurisdiction of see Steiner v. Central Trust & 
Title Co., 245. 

7. Will upon occasion set aside deeds of trust, 174. 

8. May grant injunction to imaintain status quo— 292. 

EXECUTIONS 

1. Fi. Fa. and Ca. Sa. cannot be executed at the same time, 
230- 

EXECUTORS AND ADMINISTRATORS 

Basis upon which executor's compensation is computed. 
FOREIGN CORPORATION 

1. May maintain action of replevin though not registered, 
113- 

INDICTMENT 

1- What constitutes an indictment sufficient and good in 
law, 171. 

2. An indictment charging that defendant "in divers build- 
ings and places set up certain gambling devices" is bad for du- 
plicity, 224. 

INJUNCTION 

1 injunction until the 
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JUDGMENTS 

1. Sci. Fft' to revive — Defenses which may be interposed, 
23. 

2. Unreasonable delay in presenting petition to open, 26. 

3. Petition to take off judgment of non pros — Discretion of 
Court, 27. 

4. Method of satisfaction — Receipt should be filed by leave 
of Court, 129. 

B. Opening — Court may require security from defendant, 
140. 

6. Should be opened when defendant has made out a case 
sufficient to sustain a verdict, 140. 

7. What must appear to Justify a judgment against defen- 
dants as joint tort feasors, 238. 



JUSTICE OF PEACE 

1 . Has no jurisdiction in trespass on the case, 280' 

2. Time when certiorari must be taken, 286. 

LANDLORD AND TENANT 

1. Tenant from year to year must farm in husbandlike man- 
ner or estrepement will lie to prevent injury, 29. 

2. Equity may restrain possessory action brought under the 
landlord and tenant act of 1863, P. L. 1125, 245. 

LIQUOR LICENSES 

1. Woner Act not retroactive as to rate of payment for 
period to passage of act, 250. 

MORTGAGES 

does not bind wife's dower, 226. 
MUNICIPAL CORPORATIONS 

1. Funds in the hands of Municipal Corporations cannot be 

attached, .232. 

NEGUGEKCE 
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3. What must appear to justify a judgment affainst defen- 
dants as joint tort feasors, 238- 

4. Knowingly using inferior oil which contributes to injury to 
machinery and plaintiff cannot recover, 266. 

5. Question for controverted fact is for jury, 283. 
NEW TRIAL 

1. Not granted when it could serve no good purpose, 266. 

2. Question of controverted fact is for jury, 283. 
s not satisfied with 



OLEOMARGARINE 

As to wrapping and marking under Act of 1909 P. L. 327, 3. 
ORPHANS' COURT 

s interests of heirs 

2. Will modify order if it appears that it unduly favors one 
heir at the expense of others, 135. 

3. Issue devisavit vel non when allowable, 273. 

PARTITION 



PLEADINGS 

1. Statement of claim is insufficient which relies on acts of 
defendanfs agent without naming him, 90. 

2. Statement of Claim — ^Book Entries — Concise- and sum- 
- mary form, 110. 

3. Pleadings must state matters with particularity,. 252. 
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POSSESSION ^ 

1' (See Ejectment) 
PUBLIC SERVICE COMMISSION 

1. Proper forum to hear complaint against public service 
company, 292. 

PRACTICE 

1. Conatruction of Rule of Court No. 9 re: notice of appeal, 
25. 

2. It is necessary to attach copies of papers essential to 
cause of action, 93. 

3. Form, of action — Contracts relating to sale of goods, 100. 

4. Act of 1915, Sec. 9— statement in action on book account, 
156. 

5. Rule for judgment as to part of claim, 161. 
tputes as to title are usually settled in actions at law 



8. Pleadings must state matters with particularity, 252- 
RECEIPTS 

nee policy is not conclusive — In- 

RECORD TITLE 

1. (See Ejectment) 
REPEAL 
1. 
amendr 

STATUTE OF FRAUD 



STATUTES 

1. Act of June 27. 1913, P. L. 668, 36. 
TAXES 

1. Manner and method of assessment, 147. 



TENANT FOR LIFE 
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i under Act of June 27, 1913, 
. oes, an. 

WILLS 

1. Will and codicil construed as one instrument, 20. 
WONER ACT 

(See Liquor Licenses) 
WORKMEN'S COMPENSATION 

1. Appeal — Jurisdiction of the Court, 64. 

2. Appeal — Evidence — Res Gestae, 143. 

3. Definition of independent contractor, 241. 
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